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THE ROLE OF PRIVATE ANTITRUST ENFORCEMENT IN 
PROTECTING SMALL BUSINESS 


MONDAY, MARCH 3, 1958 


Unirep States SENATE, 
Setect CoMMITTEE ON SMALL Business, 
SUBCOMMITTEE ON RETAILING, 
DIsTRIBUTION, AND Farr TRADE PRACTICES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a. m., in room 
F-82, United States Capitol Building, Senator Hubert H. Humphrey 
presiding. 

Present: Senators Humphrey, Sparkman, Thye, Saltonstall, Long, 
and Proxmire. 

Also present: Philip Jehle, counsel; Walter B. Stults, staff di- 
rector; Harry Frazee, foalah ative assistant to Senator Schoeppel; Roy 
Millenson, legislative assistant to Senator Javits; and Bradford 
Morse, administrative assistant to Senator Saltonstall. 

Senator Humpnrey. Our first witness scheduled for this morning 
is Mr. Arnold, but he will not be here until later in the hearings. How- 
ever, I am going to take the privilege of reading from an article by 
Mr. Arnold entitled “Law and Contemporary Pr roblems, ” Duke Uni- 
versity Review of Law, Winter Quarterly, 1940. 

I have a brief opening statement with regard to these hearings. 
We are starting a public inquiry into the extent to which private en- 
forcement of the antitrust laws offers a practical form of protection 
to small-business men who find themselves victims of predatory 
pricing practices and other antitrust wrongdoing. These hearings 
will continue through the afternoon and will be concluded tomorrow 
afternoon. 

As you know, it was the intent of Congress, in authorizing private 
antitrust enforcement, that the business public and, particularly, the 
small-business community, would become stout allies of the Govern- 
ment in efforts to maintain unrestricted competition. Through timely 
suits for injunctive relief and treble damage redress, it was thought 
that businessmen would be enabled to protect themselves as well as 
the public interest from such serious antitrust offenses as predatory 
pricing and monopolistic combinations. 

Unfortunately, however, it is now becoming clear that the high 
hopes placed by Congress in private antitrust ‘enforcement have not 
been fulfilled. Almost daily, small-business men complain to me, to 
the subcommittee and to the Small Business Committee and to Mem- 
bers of the Senate, and I suppose other Members of Congress, that 
they are powerless to defend estan effectively against price dis- 
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crimination and other antitrust violations. It is my purpose here and 
the purpose of the subcommittee to find out during this inquiry why 
and in what respects private antitrust enforcement is deficient and, 
then, to press for a remedy of the situation as vigorously as possible. 

Now, I would like to just aud that the timeliness of these hear- 
ings seems to be well underscored. The breakdown in the fair trade 
law-enforcement program, and the continuous growth of mergers, I 
would say, indicates that something is needed and needed quickly in 
terms of enforcement of our antitrust laws and the prompt and proper 
application of all aspects of the Robinson-Patman Act. The inde- 
pendent business community is under very severe trial and strain at 
this particular time. 

Now, I said I wanted to read just a little bit from the article 
of Mr. ‘Arnold, and I hope you will bear with me. Senator Proxmire, 
we will come to you then. I know you want to make a brief state- 
ment this morning. 

Thurman Arnold, one of the truly great minds in the field of 
antitrust law and enforcement and, as you know, the head of that 
division in the Department of Justice some years ago, stated the case 

rather succinctly in the publication to which I referred. I quote from 
that article, under the subheading, “The Basie Economie Problem”: ! 


ExHIpiT 1 
The great mass of our population— 
says Mr. Arnold— 


sells their goods and services and labor in the competitive markets. They buy 
their necessities in a controlled market. Thus our economic structure consists 
of two separate worlds. The first is a world of organized industry and the 
second is a world of small unorganized businessmen, farmers, laborers, and 
consumers. In the first world, there is the power to maintain high prices no 
matter how much the demand for the product falls off. 


I digress to say that in the recession that we are now experiencing, 
that this factor or this statement of some 18 years ago seems to take 
on new meaning and new importance. I go back to Mr. Arnold again : 


The result is that production drops, men are laid off and this in turn lowers 
the purchasing power and makes the demand drop still further. In the second 
world, unlimited competition still exists and cannot be controlled. In this 
world live the farmers, retailers, and small-business men who supply the con- 
sumers with both goods and labor. Here, when the supply increases or the de- 
mand falls off, prices drop to the bottom, but the people go right on producing as 
much as the conditions of the market will permit. In the first world, we have 
concentrated control, which makes pussible high and rigid prices, which in 
turn leads to restriction of production and wholesale discharge of labor. In 
the second world we find competition, low flexible prices, large production and 
labor standards often at starvation levels. 

The trouble with the system is that the first of these worlds works at cross 
purposes with the second. In the first world, great organizations keep up 
prices and lay off labor. The labor so laid off has no power to purchase the 
consumer goods furnished by the second world. 

In the business decline that came in 1937, our troubles were laid to the ac- 
cumulation of huge inventories which could not be distributed. Industries had 
speeded up production, enlarged their productive capacity, without any realiza- 
tion that price policies should be inextricably linked with productive capacity. 


1 Excerpts from article by Thurman Arnold entitled “Antitrust Law Enforcement. Past 
and Future,” which appeared in the quarterly publication, Law and Contemporary Problems, 
issued by the Duke University School of Law, vol. VII, winter, 1940, pp. 5, 6, and 7. 
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Productive capacity was planned on a 10-year basis. Price policies were planned 
on a 3-month basis. With the expanding markets, most industries attempted, by 
raising their prices, not to distribute the most goods but to obtain the largest 
share of that expanding purchasing power. The result was that we had become 
choked with our own wealth. And we have come to realize the absurdity of people 
going without goods because inventories of these very goods have become teo 
large. 

It is my belief that that recent decline is going to have the same effect in making 
us face the problem of the linking of prices with production and the linking of the 
problem of industrial organization with distribution that the depression of 1933 
had in making us face the weaknesses of our financial structure. Forced to act 
then, we created the SEC which is now accepted as an organization necessary to 
regulate the marketing of securities. So today we are forced to face the price 
and distribution problem because the organizing genius of the American people 
will not tolerate a series of depressions which are caused principally by the fact 
that we have too much undistributed wealth. I do not believe that the American 
people will submit to going without goods which they see piled up on every 
side of them simply because industrial management is unable to distribute the 
wealth which industrial technicians are able to produce in such quantities. We 
have the materials, the factories, the men and the money. The problem now is 
is to unleash the productive forces without taking the short and easy road to 
industrial autocracy. 

The ordinary man has little understanding of economic structures. He can 
only understand what he sees in front of him. When he observes an industrial 
management which for no understandable reason is unable to distribute the goods 
which it makes, he turns to new leaders. They at least promise him something 
and he feels that he has nothing to lose. And preaching and denunciation of 
totalitarian systems of industrial control is as useless as preaching against 
disease. 

Senator Humrurey. But it does seem to me what Mr. Arnold said 
back in 1940 in an article which related to the conditions of 1937 is 
apropos today. In fact, I noticed in the New York Times this morn- 
ing the statement to the effect that you could expect prices to go up as 
the recession deepens; that is, in the controlled markets. By the same 
token, we witness what happens in agriculture, for example, when 
production goes up—prices fall, and when the recession takes its toll, 
the prices continue to fall even more because here is the uncontrolled 
type of market. 

Now, Senator Proxmire, you wanted to be heard. I am happy to 
ask you to make your statement and want to say we would like you 
tostay with usif youcan. You indicated a great interest in the Senate 
in your statements on the floor and in your ¢ debate on the subject matter 
of independent enterprise, and particularly the antitrust laws and 
their enforcement. So why don’t you proceed? We are very pleased 
to have you with us. 


STATEMENT OF HON. WILLIAM E. PROXMIRE, UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator Proxmire. Thank you, Senator Humphrey. I am very 
happy to be here. 

Senator Humrurey. Before you give us your statement, Senator 
Proximire, may I just say we are very privileged to have with us Sena- 
tor Long, who has gone out of his way to be here this morning. Sena- 
tor Long is Chairman of the Antimonopoly Subcommittee of the 
Senate Small Business Committee. I hope my good friend and cham- 
pion, Senator Long, will be here through all of our committee hearing 
because I think this fits r ight into both of our committees. 

Senator Proxmire. I was going to say as one deeply concerned with 
the problems of small- business men now, and particularly the small 
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dealers in view of recent developments, I am mighty encouraged and 
I am sure small-business men all over the country are encouraged 
to have a man like Senator Humphrey, who is a determined man, as 
well as understanding their small-business problems, at this time 
examine into the matter. 

Let me say I havea very brief statement here. 

I am sure that small-business men in my State of Wisconsin, and 
all over the Nation, are pleased and hopeful because this Senate Small 
Business Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, under the able chairmanship of my friend Senator Hubert 
Humphrey, is looking into the problem of providing practical safe- 
guards against predatory pricing practices and other antitrust abuses. 

Small-business men all over the Nation are interested because this 
is a national problem. Last December in Milwaukee, our select com- 
mittee heard testimony from James E. McCarty, referee in bank- 
ruptcy, which left no doubt about that. Mr. McCarty pointed out that 
in the 12-month period ending September 30, 1957, a record number 
of bankruptcies (77,865) were filed in the Federal courts. The 
previous record number was about 70,000 in the depression year of 
19382. 

There is no doubt that these bankruptcies—where they were busi- 
nesses, not individuals—fell mostly among small businesses. Mr. 
McCarty testified that they were generally among those performing 
services and in the retail businesses. 

I said that small-business men in Wisconsin are vitally concerned 
with the outcome of these hearings, and they are. Mr. McCarty’s 
district embraces roughly the southern half of the eastern district 
in Wisconsin. In that area the bankruptcy filings in the last half of 
1957 were 31 percent higher than in the comparable period of 1956. 

Why should small businesses find themselves in so much peril? It 
is true that there are many reasons. In hard times the small business, 
with less reserve, is bound to be in trouble more quickly than its 
giant competitor. 

But there is much evidence to suggest that more than bad business 
conditions are at work. It is not hard for a giant concern, with 
retail outlets spread across the country to move into the territory of a 
smal] retailer and undersell him out of business. Whatever this costs 
the giant, can easily be made up by higher prices somewhere else in 
the country, or indeed by raising prices on the spot when the small 
competitor has been eliminated. 

This is a pattern too familiar to need recounting here. What makes 
it urgent is that the safeguards designed to protect small business, 
flimsy as they are, are being steadily eroded away. Court interpreta- 
tions have limited them. Fair-trade laws, enacted by the States to 
prevent price discrimination, are falling by the wayside. General 
Electric has just abolished fair-trade contracts in small household 
appliances. 

I hope that these hearings will discover ways that private businesses 
can help the Government to maintain unfettered competition. If 
private suits for injunctive relief and treble damages can help stay 
the blight that is overtaking small businesses, then we should take steps 
forthwith to extend that relief to them. 

My State, Wisconsin, is a State of small towns and small businesses. 
We have a great stake in these hearings. Some of our good citizens 
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have come here to testify. I am glad to see them and I know the sub- 
committee is eager to hear what they have to say. 

I want them to know that I am concerned about their problems and 
will do all I can to help them. And like my colleagues on this Small 
Business Committee, I want to help preserve the small-business estab- 
lishment and the small-business men, who, to me at least, are the true 
heart of the free enterprise system. 

I will just conclude by saying that I think that Senator Humphrey, 
in reading Thurman tonal has struck at something that is ab- 
solutely crucial here as far as the small-business man and the farmer 
is concerned, something that most people don’t appreciate, haven't 
recognized ; but. it is something that they should, aa that is that big 
business, by this enormous economic power they have, by the capacity 
to administer prices, is not only damaging small business, is not only 
putting the farmer in an adverse position, but is very adversely affect- 
ing the entire economy and putting us in a position where it is going 
to be very hard to work out of an economic slump. 

Thank you, Senator Humphrey. 

Senator Humpnrey. Thank you very much, Senator Proxmire. We 
are very grateful to you for your active participation and interest in 
this subject matter. 

The first witness that we are going to have, as I said, other than 
Senator Proxmire, who is, of course, a member of our Senate Small 
Business Committee, is Mr. Thurman Arnold, former Assistant At- 
torney General. He is not here with us, but he will be here tomorrow. 

Mr. Jenztr. Yes, tomorrow. 

Senator Humpurey. Then I would like to call Mr. Lee Loevinger, 
who is a prominent attorney in Minneapolis and very active in the field 
of antitrust legislation and an author of how many books, Mr. Loev- 
inger, on this subject matter? There is at least one that I recall. 

Senator Saltonstall, we are very happy to have you with us this 
morning. We just had a brief statement from Senator Proxmire 
and, as I indicated, Mr. Thurmond Arnold will be with us tomorrow, 
instead of today, due to a conflict in his schedule. He had to go to 
New York. 

Mr. Loevinger is a noted author in the field of antitrust matters 
and enforcement and an attorney in his own right in this field, and 
I have asked Mr. Loevinger to come here and testify. I have known 
him many years and hold him in the highest regard. 

Mr. Loevinger, you may proceed. What was the most recent book 
of your authorship ? 


STATEMENT OF LEE LOEVINGER, ATTORNEY, PARTNER IN LARSON, 
LOEVINGER, LINDQUIST, FREEMAN & FRASER, MINNEAPOLIS, 
MINN. 


Mr. Lorvincer. I have written “The Law of Free Enterprise,” a 
book which was published in 1949. More recently I have written a 
number of articles, some of which have been reprinted, and I under- 
stand some universities use those for reference materials with respect 
to the antitrust laws. Perhaps the one most pertinent for this inquiry 
is entitled “Antitrust Economics and Politics,” published in the Anti- 
trust Bulletin for September 1955, and I may refer to it. 
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Senator Humpnrey. You have a copy you could leave with the 
committee ? 

Mr. Lorvincer. Yes; I have a couple copies you are quite welcome 
to.* 

Senator Humpnrey. Thank you. You may proceed. 

Mr. Lorvincer. My name has been stated, Lee Loevinger, and I 
am an attorney with Larson, Loevinger, Lindquist, Freeman & Fraser. 

I have been interested in antitrust since graduation from law school 
in 1936 and have at various times, as an attorney, been associated with 
piaintiffs in antitrust cases, and I have been an attorney in the Anti- 
trust Division of the Department of Justice, under Mr. Arnold, and 
under his successor. Most of my present clients are small-business men 
and I speak from that viewpoint today. I represent, I think, the 
viewpoint of small business in what I seek to say. On the other hand, 
my conclusions and opinions are not based merely on personal exper- 
ience. I think it is almost impossible to have enough personal exper- 
ience in this field to draw any valid conclusions. 

Antitrust cases are so cumbersome and so large, generally, that you 
simply don’t get enough of them in one lifetime to be able to draw 
a generalized conclusion. Therefor e, my opinions are based, in large 
part, also on rather extensive reading and study of the cases. 

I should say that antitrust laws are basically so important to the 
whole structure of our society and their ramifications and enforcement 
are so complex, that it is quite literally impossible within the brief 
period that your staff has suggested for this statement, to do anything 
other than speak in broad generalities and state rather bro ad conclu- 
sions without supporting data or refined qualifications. This neces- 

sarily results in considerable simplification. It does not, however, 
necessarily invalidate the conclusions if they are based on underlying 
data, and I think that mine are. 

I should like, however, to urge upon this committee, and upon the 
Congress, the great importance of careful and competent study of 
this entire field. I submit that the problems with which the antitrust 
laws are concerned—the problems of the distribution of power within 
to the secomener of survival in the face of 
threats of oladaae weapons in importance for our generation. These 
are important because I think that they have to do with the funda- 
mental economic basis of political democracy itself. 

I have spelled this out somewhat more in detail in my article on 
“Antitrust Economics and Politics”. Further, as the quotations from 
Mr. Arnold, that Senator Humphrey read this morning suggests, I 
think that the imbalances that tend to be introduced in the economic 
structure by restraint of trade and monopolies and_ predatory 
business practices have contributed substantially to the factors that 
tend to produce business recession; that where there are, as you have 
suggested, free markets intermingled with administered markets, as, 
for example, in the agricultural field, where you have many farmers 
constituting a large number of small sellers dealing with a relatively 
few, oligopolistic, if you like, buyers in the middleman field, you have 
exactly the situation permitting what has taken place, where’ prices are 
driven down at the producer level but at the consumer level they re- 





1A copy of Mr. Loevinger's article, ‘‘Antitrust, Economics and Politics’, retained in 
committee files. 
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main high or even continue to increase. It is this kind of rigidity that 
contributes to the economic illness from which we are suffering. 

Like all other laws, the antitrust laws are useful to the degree that 
they are observed in letter and in spirit. Compliance with these, and 
other laws, rests upon three pillars: first, voluntary observance of the 
law by the large number who are conscientious citizens; second, en- 
forcement action by Government agencies; and third, enforcement 
action by private suits of injured parties. Voluntary compliance as 
a matter of conscience must always be regarded as the broadest base 
for the effectiveness of any law. However, in the field of competitive 
business, the conscientious businessman who desires to observe the 
law may be forced by competition of the less scrupulous to disregard 
it unless there is effective and reasonably certain enforcement. “For 
this, as well as for other reasons, the degree of voluntary compliance 
with a law depends to a large extent on the expectation of vigorous 
and cert: un enforce ement action. 

As between enforcement action by the Government agencies and vy 
private parties, there are a number of reasons to believe that action 
by private parties is both more desirable and more effective. First, 
private action automatically puts a host of interested and well in- 
formed persons in the enforcement force. It would take a vast 
bureaucratic army of Government agents to begin to equal the effec- 
tiveness of interested private parties in policing the antitrust laws. 
One former Assistant Attorney General in charge of the Antitrust 
Division testified that lacking the enforcement aid of private suits 
the Division would require an appropriation at least four times as 
great as it normally receives in order to achieve equal enforcement. 
My own guess is that even a quadruple appropriation for the Antitrust 
Division would not equal the enforcement effectiveness of private 
action. 

Second, as Walter Lippmann has congently argued, the genius 
of the common law is in the meeting of problems through procedures 
of private rather than public law enforcement. The method of free- 
dom is the method of private action, as opposed to the tendency of 
Government enforcement to become authoritarian. Lippmann con- 
tends that our prospects for the maintenance of freedom depend upon 
seeking the solution to social problems in the adjustment of private 
rights rather than in public administration. It seems indisputable 
that law enforcement through private action is both more flexible and 
less authoritarian than enforcement by a Central Government agency 
or agencies. 

Third, private action does to some extent repair the injury to com- 
petitors and competition that antitrust violations usually cause. Gov- 
erment criminal prosecution is purely punitive and deterrent in nature. 
Government civil action seeks to be remedial, but it can only chart 
a future course and cannot and does not repair past economic injury 
{o small-business victims of antitrust violations. 

Senator Lona. If I might just interject there—oftentimes, even in 
criminal law enforcement, you don’t get the results that are intended 
unless there is some private citizen pressing for it. Many times there 
is the tendency of the law enforcement agency to let the matter drop 
unless somebody is around demanding it be enforced. 

Mr. Lorvincer. This is precisely true, Senator, and actually this is 
another point that private enforcement, in addition to being wide- 
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spread and well-informed because it consists of people in the industry, 
it is what I suppose one might call indefatigable. Actually all of the 
Government agencies, the best and most sincere, the most zealous, have 
a tendency to become bureaucratic and administrative. They are 
limited by the number of staff, by the amount of appropriations you 
can afford to give them. They are limited in many ways, and they, 
necessarily, take what seems to be to them the most important and sen- 
sational and most appealing prosecutions. 

Sometimes they will complete a prosecution, get a plea, get a con- 
viction or nolle plea and then drop the matter, whereas in order to 
actually achieve the significant economic result the antitrust laws en- 
vision and are supposed to achieve it takes a followthrough. That 
depends upon the zeal and interest and push of the private citizens 
and, as the Senator has said, actually you get Government action in 
most cases only when private citizens do push, and I think that this 
is a very potent additional reason why private action is very important. 

In the fifth place, private action is probably a more effective deter- 
rent to antitrust violation than Government action. The real sanc- 
tions of Government action are the stigma of a criminal prosecution 
and the inconvenience of operating under an injunctive order. Even 
the largely increased fines recently provided by congressional action 
are relatively small in relation to the potential profits to be derived 
from monopolistic and predatory business practices. Private action, 
on the other hand, may result in liability for an amount that is related 
to the economic injury done, if not to the profits derived. This is 
much more likely to be substantial; and, in practice, is of more concern 
to potential antitrust violators than the prospect of a fine or injunc- 
tion in a Government suit. In fact, as has been noted by the courts, 
one of the most significant consequences of a Government antitrust 
suit for the defendant is that it may later serve as a foundation for 
private actions, and this is one of the principal reasons that it is feared 
by defendants. 

There are certain limitations inherent in private action. First, it 
is not a substitute for Government enforcement because the private 
interest which motivates such action will not exist in all cases that 
involve the public interest. For example, suppose a field in which 
there are only 2 or 3 competing enterprises. If these 2 or 3 competing 
enterprises should decide that it would serve their own interest to 
combine into a single monopolistic enterprise, it is scarcely conceiv- 
able that any private party would ordinarily have sufficient interest 
to take action. But this is obviously and typically the kind of situation 
in which the Department of Justice or the Federal Trade Commission 
would move. 

Second, and perhaps most important, the burden of antitrust litiga- 
tion is so great that private parties are often unable or unwilling to 
undertake such lawsuits regardless of the violations involved or the 
injuries suffered. Congress and the country have heard many articu- 
late spokesmen for antitrust defendants complain of the heavy burden 
of defending an antitrust prosecution, because of the mass of evidence 
involved, the length of trial, the complexity of the issues, and the 
time required of the businessmen involved. But it should be realized 
that this burden is even greater for a plaintiff in such a case than for 
the defendant. It is greater for the plaintiff because the plaintiff has 
the burden of proof, the burden of discovering and presenting evi- 








ANTITRUST ENFORCEMENT 9 


dence—and evidence which is usually in the possession of the defend- 
ants—and the burden of initiating and going forward with the case 
which the defendant is later called upon to answer. When the plaintiff 
is the Government, this burden is an obstacle only within the limits 
of the current departmental budget. But when the plaintiff is a 
private party the situation is quite different. As a practical matter, 
a small-business victim of antitrust violation cannot undertake any 
action for vindication of his rights unless he is willing and able to 
wait at least 2 or 3 years—and often longer—for the decision of his 
case, is able to advance at least several thousand dollars in probable 
costs of preparing and presenting his case, and is prepared to with- 
stand the social and economic pressures and the threat of reprisal and 
retaliation that not infrequently are the lot of the antitrust plaintiff. 

Senator Humpnurey. Would you yield at that point, Mr. Loevinger, 
for a question which Mr. Jehle and I had discussed sometime before 
this hearing and which he just brought to my attention again? It is 
right to the point of the matter of private actions as related to their 
effectiveness, as compared to Government actions, and also as to what 
Government action might do if it really were carried out in light of 
the evidence. In other words, the prosecution with perseverance, 
as well as just being initiated. 

Now Safeway Stores have been criminally indicted a total, accord- 
ing to my legal counsel here, of 6 times, and Mr. Jehle just informed 
me that they have pleaded nolo contendere 5 times. Safeway has a 
well-earned reputation of being a habitual antitrust violator. 

Now 2 years ago the Department of Justice filed both criminal and 
civil actions against Safeway Stores for its price-war tactics in New 
Mexico and Texas. Last year Safeway pleaded nolo contendere to the 
criminal charges. Shortly thereafter Safeway entered into a con- 
sent settlement of the civil action. In effect, then, the small grocery 
victims of Safeway’s price wars or their violations of the antitrust 
laws—Safeway’s violations—and Safeway’s predatory pricing prac- 
tices were unable to base suits for treble damage redress upon the 
Government’s case. Now the question is, If the Government’s evi- 
dence was weighty and substantial enough to get a nolo contendere on 
the part of Safeway, why wasn’t the Government’s evidence sufficient 
and weighty enough for the Government to continue prosecution on 
the basis of treble damages or other effective action ? 

Mr. Lorvincer. Well, I think I can answer this in a dual capacity, 
Senator. Asan old Department of Justice lawyer, I think I can tell 
you some of the considerations. You give limited appropriations to 
the Department of Justice and their duty is to make those appropria- 
tions go just as far as they possibly can in terms of enforcement. 
This means they must get as many effective decrees as their appro- 
priations and manpower will permit. 

If a defendant comes in and says, we will accept voluntarily a 
consent decree, which represents substantially what the Department 
thinks it could get if it prosecuted, it feels that it would be a waste 
of its money and manpower to go through a court hearing in order 
to get the same thing that it can get without a court hearing. It 
feels that in order to do this merely to lay the groundwork for a 
private treble-damage action is just not justified in terms of its man- 
date from the Congress. This is a problem, nevertheless, as you point 
out. It is a problem because the consent decree and nolo contendere 
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pleas are relatively slaps on the wrist compared to the threat of being 
forced to make restitution in court for the damage that has been done 
by predatory practices. 

I have a suggestion that I intended to make later, but that might be 
appropriate to this point. It is the result of a suggestion made to me 
by Prof. Corwin Edwards of the University of Chicago Business 
School, a former economist for the Government and a very able man 
in this field. It is this, that if you are concerned about this aspect 
of the matter, it could be taken care of by a statute or by a provision 
providing, in substance, that when the Government does enter into a 
consent decree before a trial, it must, before the decree is approved 
by the court—and these decrees are all required to be approved by 
the court—that before the decree is approved by the court, the Gov- 
ernment must first file a memorandum with the court stating the evi- 
dence upon which the action was brought and the complaint issued. 
This would both give the court a better idea of whether or not the 
decree is appropriately suited to the facts of that case and is an ade- 
quate and satisfactory remedy and it would also make somewhat avail- 
able to private litigants access to the evidence without giving them 
quite the advantages that they might have if the Government went 
through with a litigated case and secured a decree in that fashion. It 
is a compromise, yes, but I think that it is a compromise that might 
preserve the advantages of the consent decree for the Government and 
partially meet the problem you suggested. 

Senator Sartronsratu. Mr. Loevinger, is it entered almost always 
by the court on the initiative of the court ? 

Mr. Loevincer. I think not, sir. 

Senator SauronstraLy. He shouldn’t be required—the court cer- 
tainly can require it before you can give approval to the consent. 

Mr. Loevincer. Quite true. The court undoubtedly has the power 
to require it. However, most judges, like most other people, don’t seek 
out more work than is necessarily imposed upon them, and most of 
them are pretty burdened with the work that they have got, and when 
the Government attorney comes in and says, “We are satisfied with 
the decree,” the defense says, “Well, we are not happy, but we will 
accept it,” and all parties before the court are willing to accept it, the 
court usually will approve the decree without inquiring into the factual 
background. 

Senator Lone. Let me see if I can get that straight. You are sug- 
gesting that before a consent decree is entered the court should in- 
quire into the factual background of it. Is that your suggestion ? 

Mr. Lorvincer. No; that the Government be required to file with 
the court a memorandum statement setting forth the evidence upon 
which the case was brought and upon which the decree was based. 

Senator Lone. And that evidence, I take it, would then be available 
to any private citizen who has been aggrieved as a result of those viola- 
tions of the antitrust laws? 

Mr. Lorvincer. Yes, sir. I think it would not have an evidentiary 
effect, but it would be of great assistance to the attorneys for the private 
litigant who might seek to know what the character of the evidence 
in the case was. 

Senator Lone. In other words, you think it would be a good indi- 
cation to them as to where they should go to look for evidence. 

Mr. Loevincer. Yes, sir. 
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Senator Lone. Now that would not imply that they could make 
available to private litigants the affidavit they might be holding and 
the statements and things of that sort ? 

Mr. Lorvincer. No, I would assume not. I assume that the Gov- 
ernment files are closed to private litigants. 

Senator Lone. Yes, but you do believe that such a statement as that 
would give enough lead to those who wanted to obtain damages as a 
result of injury done to their clients that they would probably be able 
to find the same information themselves ? 

Mr. Loevincer. It would be of great assistance, yes, sir. 

Senator Sauronsrauy. It would be really allegations, rather than 
evidence, isn’t that so—Government allegations, because otherwise 
you would run into the whole question of trial, of whether the other 
side agrees to the evidence or agreed to the statements that were made? 

Mr. Lorvincer. The complaint, of course, contains the allegations. 
I am suggesting that the Department of Justice be required to file an 
evidentiary memorandum stating the evidence that it has in its pos- 
session and upon which it brought the case and upon which it seeks 
approval of the consent decree. It wouldn’t be necessary that the 
defendant agree to the memorandum. The defendant agrees only to 
the decree. In most of these cases, in fact, the consent decree recites 
it is made without any admission of facts and without admitting the 
allegations of the complaint, and I assume that the defendant would 
continue to deny the evidence contained in the Government memoran- 
dum, but it would make available to the court a more detailed state- 
ment, a bill of particulars, if you like, of the complaint, as to what 
the Government specifically based its case upon and would make this 
available to other parties also. 

Senator Lone. Let me ask you this: Why shouldn’t we go a step 
further in those cases and let private litigants have a look at what 
the Government has in the files?’ I know we have a law in our State 
that if you are receiving welfare payments anyone can find that out. 
An interested party has to sign a statement to the effect that the infor- 
mation he is given will not be published. The information is in the 
Department of Welfare files, but anyone can certainly go and look 
and see who is on that file. That is made available to the press and 
everyone else, but not for them to publish. It is for their own infor- 
mation, as a matter of scrutiny, to be sure that the funds are being 
properly administered. 

Now why shouldn’t they have a procedure like that with antitrust? 

Mr. Lorvincer. I assume the answer to that is the antitrust lawyers 
and the FBI would say they would have to have a right to weed out 
the information they received in confidence and that information 
which cannot properly become public and that which can. I think 
if you gave them this right that it would be, roughly, the equivalent 
of what I suggest; that is to say, that the Government must make 
its files available. However, in Government investigations and in 
private investigations, you do get information, some of which is 
received in confidence and some of which can’t properly be made 
public. 

Senator Lone. Here is a thought that occurs to me: A man with a 
small grocery store has been run out of business by a large chainstore. 
The practices used were such that he is entitled to damage for the 
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injury done to him. He has an almost impossible task in most cases 
of obtaining those damages. Now the Government, to protect the 
interest of our economy, undertakes to prosecute the person who has 
been violating the law and in the course of it the Government accumu- 
lates the evidence necessary to prove up the case. This private indi- 
vidual still does not have access to it. If he could see what is said, 
just on a hearsay basis, he would still know where to go to find his 
evidence. If the evidence is accumulated, I don’t see why the Govern- 
ment should hide it so that a private litigant, once the culprit has 
gotten out of criminal prosecution, should be unable to get damages 
for that which has been done to injure him. 

Mr. Lorvincer. This is essentially what I am suggesting. I confess 
T have not worked it out in specific details and how much the Govern- 
ment would be compelled to disclose would depend, I suppose, upon 
the terms of the statute relating to this matter, and it would require 
statutory enactment to get it. 

I think, however, we are pretty close to the heart of the difficulty 
of private enforcement under the antitrust laws here and that is the 
problem of securing and presenting evidence that is sufficiently com- 
pelling to force a court to make the award. 

Now it is almost impossible to convey to anyone who hasn’t actually 
suffered through one of these cases how difficult a problem this is. It 
sounds beautiful to say that you have been given treble damages and 
all this sort of thing. Actually the problem of wading through the 
complexities of an antitrust suit, with the burden of proof on your 
shoulders, is an immense problem. It is an economic problem, a psy- 
chological problem; it is a financial problem, and the experience is a 
personally traumatic one, I can testify. You come out of these things 
shellshocked and battle scarred, believe me. 

Part of the problem, too, is this, that the courts have a different atti- 
tude toward private actions than they do toward Government actions. 
Why they do or why they should, I don’t know. Nevertheless, it is 
definitely true that despite the new rules of civil procedure, which 
do give effective pretrial discovery, and I think the rules are excellent, 
and despite the other help of our flexible Federal procedure, there is 
evidence and an attitude of definite hostility by the courts in private 
antitrust suits. In interpretation of law and requirements of proof, 
the courts are considerably more rigorous when the suit is brought by 
a private individual than when they are brought by the Government. 
In order to actually prove this, you would have to go through and 
make a case by case comparison and it is difficult to do in this kind of 
a hearing. I have done something of this sort. However, I cite the 
statement of Chief Judge Clark of the Court of Appeals for the 2d 
Circuit, who has stated “There seems to be a developing trend in some 
of our trial courts of hostility toward the ‘big’ antitrust case and of 
discovering obstacles—going even back to matters of pleading and pre- 
trial—in the way of a free showing of the need of remedial relief.” 
Eagle Lion Studies v. Loew's, Inc., 248 Fed. 438, 451. 

4 Allgair v. Glenmore Distilleries, 91 F. Supp. 93, 97, the court 
said: 


The extraordinary remedy of triple damages * * * requires the closest 
scrutiny of the transaction * * * and * * * should be allowed only in the 
rarest of cases * * *, 
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Another court said that the proof in these cases should be stronger 
than in an ordinary civil action. utint 

The Second Circuit Court, ordinarily a good circuit, has said, in 
effect, that rules adopted by the Federal Trade Commission for en- 
forcement of the Robinson-Patman Act, which are applicable in 
public enforcement actions, will not be followed in private enforce- 
ment; and so it goes. 

You run into that attitude of the courts, that they are going to be 
more rigorous, more demanding in private actions than they are in 
other types or in Government suits. 

Senator Lone. That just leads me to this question: Are we really 
better off with treble damage provisions than we would be with a 
simple damage relief for a private litigant ? t 

Mr. Lorvincer. I have no doubt of this, and I think that this is 
perfectly clear: The treble damage is an illusory term, actually. It 
sounds as though you have given the plaintiff a lot more than you 
have. In fact, I have never seen a report of a case where a plaintiff 
receiving treble damages ultimately wound up with any more than 
compensation for his injury. 

In the first place, these cases take years of waiting—just to get to 
trial takes 2 to 5 years, and, in the second place, it takes thousands of 
dollars to prepare these. 

Now they usually recover taxable costs and attorneys’ fees. In 
fact, the taxable costs are essentially nominal. They are not your 
actual out-of-pocket cost and a very substantial amount of money is 
spent in costs. : 

Another factor is this, that the plaintiff has almost invariably lost 
a business position which he might have had or once enjoyed and to 
get an award of damages some 5 to 10 years later simply doesn’t restore 
you to the same economic position you might have been in had you 
not suffered this injury. Furthermore, you are recovering for profit 
lost over a period of years and then you get all of it in 1 year and a 
recovery of so-called treble damages, and now under the law, under 
the rule recently enunciated by the United States Supreme Court, this 
is taxable as ordinary income entirely in the year in which it 
is received. Besides this, a very large amount of it inevitably 
goes for attorneys’ fees and cost of preparation. I think it is almost 
impossible for a plaintiff recovering treble damages under private ac- 
tion under the antitrust laws to come out with single damages. 

Senator Lone. Perhaps you know that the House of Repre- 
sentatives has before it a bill? with the stipulation that when a 
large corporation agrees to the splitup in a consent decree, 
that the corporation would be able to make the dissolution at 
least into two corporations without any tax consequences. It does 
occur to me that if that is to be acted upon by the Senate it might be 
well to add an amendment that when somebody successfully sues one 
of these large corporations for antitrust violations the damages re- 
ceived would be tax free. 

Mr. Lorvincer. Well, the rule up until the Glenshaw Glass case 
was the amount of single damage was taxable, but any amount above 
the single damages was not taxable, and that certainly is a rule that 


1H. R. 7628—HExtension of involuntary conversion tax treatment to certain dispositions 
under antitrust laws, sponsored by Congressman Mason, 84th Cong., Ist sess. (See appen- 
dix 9, p. 200, for text of bill.) 
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is at least fair to the Government and not grossly unfair to the 

laintiff. Certainly at least that rule should be restored because it 
is grossly unfair for a man who has lost profits over a period of, 
say, 4 years, which is the present Federal statutory period, and then 
recovers them 5 years later in a single year, to be taxed in that year 
on the entire recovery as though it were ordinary income. 

Senator Satronsraty. Mr. Chairman, may I ask a question ? 

Senator Humpnrey. Yes, Senator Saltonstall. 

Senator Sauronstatu. Following up on this, you have interested 
me in what you said. How do you differ this action where you allow 
a person to see the evidence that the Government has collected from, 
we will say, a criminal case for a violation of the law—take, for 
instance, an automobile case where a man is driving his car very 
carelessly and he has broken a person’s arm. Now the prosecutor, 
under the criminal law for that, and the plaintiff bring a similar 
action for a broken arm. Now in our State anyway, when I was in 
the business, we were holding off very much on bringing a criminal 
action until the civil action is straightened out because we felt it was 
unfair to the plaintiff to have that plea of guilty, we will say, on 
the criminal action. 

Now here, if you give all of the evidence that the Government 
has collected or he has access to it, then you are giving the plaintiff 
the advantage of having had all this evidence shown to him over the 
defendant, so it can be said you are giving him an unfair advantage; 
can it not? How do you distinguish between the two cases ? 

Mr. Lorvrncer. Well, we are speaking only of situations in which 
the Government action has essentially terminated because we are 
speaking only of cases in which the Government has proposed to 
enter a consent decree and therefore has terminated its action and 
in washing itself out of the picture. I think that actually there is 
very little similarity between personal injury actions and antitrust 
cases. Antitrust cases have a complexity and an immensity that sim- 
plv isn’t approached by personal injury actions. 

In antitrust cases the evidence of the violation usually lies wit’ 
the defendant and simply isn’t accessible to the plaintiff, exceyt 
through some means of discovery procedure. 

Senator Satronstati. What I mean is giving the two people their 
fair day in court, the plaintiff and the defendant. The plaintiff has 
to bear the burden of proof and if you give him the Government 
evidence, the Government is helping him to bear that burden of 
proof. 

Mr. Lorvincer. I don’t see why it shouldn’t, sir. The burden of 
proof is a procedure rule for making certain that the judicial pro- 
cedures are properly administered, but the burden of proof is not 
an embodiment of what Dean Pound has called the sporting theory of 
justice, that both parties are thrown blindfolded into the ring and 
permitted to slug it out on even terms. The most modern procedure 
is that both parties are entitled to a full and complete disclosure of 
all relevant evidence, and I think there is nothing inconsistent in 
my proposal with this theory. It isn’t a matter of whether or not the 
plaintiff wins on a sporting chance, starting on an even start with 
the defendant, but whether or not justice is done in the light of all 
of the facts and all the facts disclosed as fully as the law can compel 
them to be disclosed. 
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Senator Humpurey. Go right ahead, Mr. Loevinger. 

The only thing I would like to add in the Safeway Store cases, 
where you have almost an habitual violator of the antitrust laws, 
it is one thing to get a consent decree which may break up, so to speak, 
the conspiracy, but it is another thing to get the kind of deterrent 
effect that comes from damages and from effective prosecution and en- 
forcement, so that the culprit or the alleged culprit won’t continue 
this policy and, in the instance of Safeway, I don’t mean to select it 
out for any spec ial treatment, although I may say it has sort of been 
the economic Peck’s bad boy when it comes to antitrust matters. 
In the instance of Safeway, it just continues to proceed time after 
time after time, almost like a habit or practice that has been well 
developed. 

Mr. oii eR. That reminds me, Senator, if I might impose upon 
you, I would like to enter a personal disclaimer. I do have an anti- 
trust case pending before the court in Minnesota and nothing I say 
is to be taken as in any way referring to or reflecting on that. It 
has been tried by C ‘hied Jude Nordbye, an eminent jurist whom I 
respect most highly as to his impartiality and competence. I have 
nothing but admiration for him and I want to make it clear for the 
record I am not speaking with reference to the case I have at the 
moment. 

Senator Humprnrey. I want to assure you I am as innocent as a 
newborn babe on that. I didn’t even know you had a case. 

Mr. Lorvincer. I just say it because of your comment on Safeway. 
I wouldn’t want anyone to misinterpret anything I say because I 
um speaking on generalized experience. 

Senator Lona. One point occurred to me in connection with what 
you are saying. In the kind of cases that we are discussing, the 
defendant knows very well what he has done. 

Mr. Lorvincer. Yes, sir. 

Senator Lone. He is trying to prevent the facts from coming to 
life. As far as the plaintiff i is concerned, if we are proceeding upon 
the theory that he is advancing the public interest, by both seeing that 
violations of the law are punished and deterring potential future 
violations, it is to the Government’s advantage ¢ and to the adv antage 
of this Nation and to its economy that he should be successful in his 
attempt at litigation. If his failure is due to inability to get the evi- 
dence to prove his case, you are saying, and I believe you are right, 
that the Government should in no way cooperate in seeing that the 
existing evidence is withheld from him. 

Mr. oe Yes, sir; I believe that is substantially correct. Of 
course there are always those who speak of the abuses and possible 
abuses in the sine. damage feature. Now it is undeniable that there 
are possible abuses in any law, i in any statute. I think, however, that 
in this field particularly, obstacles of private action are so great, 
the legal skill and effort required for successful prosecution of an 
action is so demanding, and the defenses ordinarily available to 

defendants are so formidable that the possibility of abuses of the 
right of action or of unjustified suits is reduced to a minimum. In 
this connection, it should be pointed out that plaintiffs have ultimately 
prevailed in only a minority of the cases filed and in an astonishingly 
small number of total cases under the antitrust laws. 
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Last year I made a survey of all of the cases brought under the 
Robinson-Patman Act for a period of approximately 20 years. There 
was, as I recollect, a total of five recorded judgments in favor of the 

laintiff reported in all of the courts in all of those years under the 
obinson-Patman Act. 

Senator Lone. Do you have any idea as to how many cases were 
filed ? 

Mr. Lorvincer. The total number of reported cases was something 
over 75. I have forgotten the number of how many were filed and 
never reported, but judging by general statistics it is a fair estimate 
that it was about 150 that were filed in addition to this. This is 
purely an estimate. I would say there were 225 filed and 150 dis- 
posed of one way or another without being reported in a court deci- 
sion ; seventy-five were reported in a court decision; and five ultimately 
resulted in judgments for plaintiff. There were a number of settle- 
ments in which plaintiff got partial relief. How many there were 
and what the provisions of these were, it is impossible to determine; but 
based upon my own experience I would guess that the plaintiff in no 
case got any more than the amount of his injury, and usually some- 
what less along with the promise he would have access to the market 
on fair terms in the future. 

Senator Sautronstauu. May I ask one question ? 

Senator Humpnurey. Senator Saltonstall. 

Senator Satronsra.. If this evidence is open, it is open, of course, 
to both parties; is it not? 

Mr. Lorvincer. Yes, sir. 

Senator Satronstatu. Now if the Government allegations are pub- 
lic, should not the defendant be allowed to give his views of the case ? 
In that way a basis for the consent judgment would be shown. 

Mr. Lorvrncer. I see no objection to this, sir. My guess is most 
defendants will prefer to make no statement because any statement 
they make is likely simply to tie them down that much more in subse- 
quent litigation. 

Renater SartonsTatu. That should be open to them if they want to 
do it? 

Mr. Lorvincer. I don’t see that that would hurt any. This com- 
mittee, of course, is interested, as I understand it from your staff, in 
specific suggestions and I have made a number of specific suggestions 
as to how the arm of private enforcement of the antitrust clause can 
be strengthened. 

First, Congress should enact a straightforward and unequivocal 
declaration of policy stating that primary reliance for antitrust en- 
forcement is upon private action, that any violation of the antitrust 
laws is a violation of public rights, and that it is in the public interest 
that anyone damaged or threatened by such a violation be encouraged 
to sue and given a remedy. It should be made impossible for a court 
to say, as one recently has in entering summary judgment for a 
defendant : 

To recover treble damages under the (Sherman) Act it must be shown not only 
the individual plaintiff has sustained damages because of an alleged violation 
but that public rights have also been violated. 

I think it should be made unmistakably clear by Congress that any 
invasion of private rights by violation of antitrust laws is to that ex- 
tent an injury to the public. This is what the antitrust laws are for. 
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They are not set up to protect some disembodied entity called compe- 
tition, some abstraction that economists talk about in classrooms; 
they are set up to protect flesh and blood people operating in market 
places who are entitled to Marquis of Queensbury rules in their com- 
petitive struggle with their rivals, and I think this should be made very 
clear. 

Senator Lona. May I ask this question? Do you feel that in the 
antitrust field there is a certain amount of social influence brought 
upon the judge? I have in mind the defendant representing a large 
firm who oftentimes is well acquainted with the judge on a social basis, 
while the plaintiff is usually unknown to the judge. 

I realize that a judge is always trying to do what he thinks is right, 
but did it ever occur to you that that sort of thing may play a part in 
this type language, where the court comes out and says that it must be 
shown not only that the individual has been damaged, but that the 
public is also damaged ? 

Mr. Lorvineer. You are asking me to speculate in a field, Senator, 
where it is very difficult for a lawyer to speculate with propriety. I 
prefer to confine myself to the statement that many courts have shown 
a definite hostility to private suits. I don’t think the cause is too im- 
portant. I think Congress should tell them to cut it out and if they do 
this, is doesn’t matter whether it is social, professional, or economic 
reasons which has caused them to take the attitude which is prohibited. 

Senator Humpurey. To summarize our point, it is that a private 
suit in an antitrust action is for not only private purposes, but also 
for the actual fulfillment of public policy ¢ 

Mr. Lorvincer. Absolutely. 

Senator Humpurey. And, therefore, that all of the favorable at- 
titudes which applied to so-called public prosecutions or prosecutions 
by the Government, the same kind of general attitude and treatment 
should prevail for private prosecutions or private actions and at all 
times the matter ought to be treated not as a contest between two 
individuals, as such, as if in a damage suit, but, rather, as a matter 
of the protection and the forwarding of basic public policy laid down 
by the Congress. Is that correct ? 

Mr. Lorvincer. Yes, sir; and I think in all private antitrust suits 
the plaintaiff should be regarded as representing the public interest. 

Senator Humpurey. You say in private suits ¢ 

Mr. Lorvincer. All private suits; yes, sir. It should be made clear 
that the plaintiff represents the public interest. The judge still must 
decide the case on the evidence, of course. That is clear and this we 
cannot eliminate or minimize without undercutting our American 
concept of judicial administration, but judges occasionally decide 
cases even against the Government if the evidence isn’t there. How- 
ever, the plaintiff in a private suit represents the public interest and 
should be so regarded by the court. 

Senator Lone. What you are saying is that Congress should tell 
the judiciary that when the individual has sustained damages because 
of a violation of this law, then that is against the public interest, 
period. That would settle it. For the judge to start looking around 
then, to try to find out whether the public interest has been damaged 
apart from the violation of law, would be unnecessary. 

Mr. Lorvincer. Yes. There is another point I intend to make, 
which is very much related to this. This is the business about the 
difference between competition and competitors. 
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The Attorney General’s Committee To Study Antitrust Laws states 
in substance that a violation of the Robinson-Patman Act is not ac- 
tionable unless it results in injury to “competition” rather than to 
competitors. I think that is a false view, with all due regard to that 
eminent group. I think it is not the intent of the Congress and Con- 
gress should make it clear it is not its intent. It is not concerned 
with these disembodied entities, but with actual businessmen. By 
the logic of the Attorney General’s Committee, it would be unlawful 
to injure a large competitor who accounted for much of the business 
in the market place, but it would be quite lawful to destroy the small 
competitor. By such logic, it would be permissive to destroy one 
small competitor at a time until only a few remained. 

I don’t believe any such policy w as intended by Congress and I 
think that the intent of the Congress in this respect should be made 
clear, should be explained, so that you can’t get opinions such as those 
of the Attorney General’s Committee on this. I think that the crucial 
issue in this field should be whether or not acts contrary to the law 
have been committed, not how much of the competition or how many 
competitors have been destroyed. 

Now, another suggestion I have—I have sort of lost my enumeration 
here in jumping back and forth—is that section 3 of the Robinson- 
Patman Act should be expressly declared to be part of the antitrust 
laws. I understand that a bill (S. 3079) has been introduced to 
accomplish this. 

Senator Humenrey. That is the Sparkman bill, cosponsored by a 
number of us, and we will make this bill a part of your testimony, if 
you don’t mind. 

Mr. Loevincer. Thank you, sir. 

(The text of the bill is as follows:) 


ExHIsIt 2 


[S. 3079, 85th Cong., 2d sess.] 


A BILL To amend the Clayton Act to permit the institution of actions for damages for 
violations of the Robinson-Patman Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first paragraph of the first section 
of the Act entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes”, approved October 15, 1914 (38 
Stat. 730; 15 U. S. C. 12), is amended by striking out the words “and also this 
Act”, and inserting in lieu thereof the words “this Act; and the Act entitled ‘An 
Act to amend section 2 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 13), and for other purposes’, 
approved June 19, 1936 (40 Stat. 1526)” 

Mr. Lorvincer. I am sure you are familiar with this matter and I 
think it is unnecessary to speak of it at any length. I think it might 
be noted that the dissenting opinion of four of the Supreme Court 
Justices points out that the Nashville Milk and Safeway Stores deci- 
sions, in effect, repeal section 3 of the Robinson-Patman Act, and thus 
permit the opponents of the act to achieve in the Court what they could 
not do in Congress. 

I think that provision should be made for recovery by plaintiffs in 
antitrust suits of their actual costs in pursuing the litigation, rather 
than merely the customary “taxable costs” now allowed, which in most 
cases are liitle more than nominal. 


a, 
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Senator Humpnrey. Mr. Loevinger, so we will have the continuity 
of your suggestions, since we have been interrogating you considerably 
this morning and you have moved from one point to another in re- 
sponse to the questions, I am going to ask of my colleagues the consent 
to have printed in the record your entire statement, following your 
oral statement, so we will have it there in a cogent and concise manner. 
You have developed these points to our advantage and we appreciate 
it, but I feel when you get down to your recommendations, it would be 
very good for those who study this report to have them one after 
another. 

You may proceed. 

Mr. Lorvincer. Another point which I believe would be helpful in 
securing effective private enforcement is that Congress provide that 
a plaintiff may recover actual costs and attorney’s fees under the anti- 
trust laws when he seeks and secures an injunction, as well as damages. 

Now this is a rather technical point, but quite an important one. 
At the present time it is necessary to recover some damages in order 
to recover attorney’s fees under the antitrust laws. If you merely 
bring a suit for injunction, you do not recover attorney’s fees. 

Now it might very well be that a plaintiff has been injured or threat- 
ened with injury, but not in an amount that is susceptible of the kind of 
proof the court demands for recovery of damages and plaintiffs in 
these situations are often tempted to sue for. an injunction, and 
in this fashion they tend to vindicate the public interest. It may very 
well be the determining factor in whether or not the plaintiff sues, 
whether or not he is able to recover attor ney’s fees, and in case he is 
not able to recover attorney fees, as the law stands, all he gets is an 
injunction, rather than damages. 

Another point I think might be worth considering is permitting 
private parties interested in the cause to intervene in Government 
suits. At this point I have no doubt the department would say, and 
perhaps with justice, that procedural safeguards will be required to 

revent the issues from being broadened unduly. I think these can 
bis devised. It is paradoxical, however, that at the present time suits 
prosecuted by the Government, largely on the basis of illegal 
injury to small private parties, are often disposed of without hearing 
or considering the viewpoint of the business for whose benefit the 
suits are supposedly brought. 

Further, even when protec tive decrees are entered for the benefit of 
such small-business victims, they are dependent upon the favor or 
resources of the Department of Justice to see they are enforced and 
under prevailing laws the small-business victims of these predatory 
practices are unable to go into court to secure enforcement. Actually 
the cases on this come at least in part from the movie industry, where 
you know the Government had a very extensive and very large anti- 
trust suit that finally resulted in a very broad decree. A number of 
small private-business men who had been injured both by the practices 
of the large motion-picture companies before the entry of decrees, and 
by the practices since, have sought to intervene and have been told by 
the courts they can’t intervene. Actually the Department of Justice 
simply isn’t able to enforce the decree with respect to all of the busi- 
nesses for whose benefit it was actually entered. They don’t have the 
manpower, the resources, or even the time to investigate all of the 
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complaints they get, and as a result complaints simply dribble off and 
stop coming to them. 

If there was a procedure established by which the small-business 
victims could go in and ask for enforcement of decrees when it was for 
their protection and when the practices of which they complain are 
relevant, it seems to me that would greatly strengthen the enforcement 
powers of the antitrust laws and it would be a rather simple thing. 

Also this, of course, is a suggestion that applies only to civil suits; 
it has no relationship, you understand, to the recovery of damages 
because you get enforcement only after an equity decree is entered 
in Government suits. You don’t get enforcement of any criminal sanc- 
tions which are automatically enforced and seeking enforcement of 
decrees has to do with future action and not with recovery action, 
recovery of damages. 

I think the evidentiary effect of the judgment in a Government suit 
should be conclusive in subsequent litigation, rather than merely 
prima facie, as is now the case in private actions. Actually this, prob- 
ably won’t have very much effect on the outcome of litigation. I 
doubt that a court can conscientiously take and accept a Government 
decree and then make a finding in a subsequent action that the first 
decree was unfounded. However, permitting the decrees to be offered 
only as prima facie has this effect: It permits the defendant to come 
in and offer evidence to rebut the alleged prima facie effect of the 
decree. This means they can string the thing out for days and weeks, 
for thousands of pages of transcript at a dollar a page, and weeks 
and weeks of time on the part of the plaintiff who has to follow 
through on the suit. It simply means another available means for 
them to exhaust the plaintiff and prevent the plaintiff from securing 
a remedy because of time and expense and the trouble of following 
through on the cases. 

I think another point is, and this perhaps goes to the substance, 
rather than procedure, is that the antitrust laws should be broadened 
to include a provision that any producer, seller or distributor of a 
commodity sold or distributed in commerce, subject to Federal regu- 
lation, who controls a substantial part of the trade in that commodity, 
should be required to deal with all comers on nondiscriminatory terms. 

Senator Lone. I would like to go back to the point you had in 
mind a moment ago. Even though the defense might be required to 
pay out-of-pocket costs to the plaintiff, it is of benefit to the defense, 
to help the case, in court over a long period of time, since only a small 
percentage of these cases are won. If you figure the average, it is 
really very much to the defense’s advantage to prolong the case as 
much as possible. The defense operates on the theory that they can 
perhaps reach a compromise settlement for just a portion of the ac- 
tual damages without ever admitting their guilt. That is the kind 
of thing you are thinking of, I take it. 

Mr. Lorvrncer. No question about it, and I have had defense at- 
torneys admit to me that this was a deliberate tactic. 

Senator Lone. That is not unusual where the defendant has far 
more financial resources than the plaintiff. 

Mr. Lorvrncer. No, it is not. 

Senator Lone. I can think of a law suit which I didn’t enjoy, in 
which the defense operated on just that basis. The plaintiff has to 
keep advancing the court costs as long as the defense can keep the 
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case in court. He has to keep putting up the money and the more the 
expense runs up, the more money he has to advance to keep the case 
in court; isn’t that correct ? 

Mr. Lorvinaer. Yes. 

Senator Lone. It is almost like this old county fair game; you 
keep playing until you win and when you win you get back all of the 
money invested in the game. Sometimes it occurs to you you may 
run out of money before you win. 

Mr. Lorvincer. Yes. This has happened to many plaintiffs. 

The point I was making actually is taken from the report rendered 
to this committee by Vernon Mund. The report, I believe, is entitled 
“The Right To Buy and Its Denial to Small Business,” reported to 
this committee by Dr. Vernon Mund in the 85th Congress (Senate 
Document No. 32). I think it isan excellent report. I think the sug- 
gestions contained in that report deserve serious consideration. I 
merely draw it to your attention. It is presumptuous of me to do 
more than comment on it because it is far more complete than anything 
I can say about it. 

I believe, further, that the Robinson-Patman Act should be extended 
to apply to the lease of the right to use chattels when employed as part 
of a general course of business, as well as to the sale of chattels, as at 
present. In many businesses, such as motion-picture distribution, the 
products are not technically “sold” but are merely leased. I believe 
this is an increasing practice in the modern business world. The small- 
business enterprises in these fields are as much in need of the protec- 
tion of such laws as those in other fields, and no reason appears why 
a mere technical difference in the legal form of the transaction should 
be permitted to frustrate the congressional policy expressed in the 
statute. 

Finally, I suggest that the right to recover treble damages for in- 
juries suffered as the result of antitrust violations should be preserved 
against all attempts to weaken or amend it. This right has been 
inherited from the common law, antedating even our Constitution. 
Although this is sometimes spoken of as a radical inovation introduced 
in 1890 by the Sherman Act, in fact this is not so. As I say, it has 
been inherited from the common law and antedates our Constitution. 

It will be found in editions of Blackstone, published prior to 1770. 
Persons injured by monopolies were entitled to recover treble damages 
and double costs. I believe it is essential if small-business victims 
of predatory practices are ultimately to get even approximately full 
compensation for his economic injury. I think it is essential to pre- 
serve the deterrent effect of the antitrust private action and to threaten 
the violator with loss of his often great profits. This is essential in 
order to preserve the important inc entiv es to private enforcement of 
the antitrust laws. The proposal to give the courts discretion to allow 
single, double, or treble damages is an disingeneous attempt to get rid 
of treble damages altogether, for in practice judges simply will not 
assume the responsibility for ordering treble damages unless there is 
clear statutory mandate to do so. 

In other words, in order to buttress this point, let me tell you about 
one case I had that wasn’t under the antitrust laws. It was under the 
OPA rent violations. We brought into court the bookkeeper of an 
unscrupulous landlord in Minnesota and this bookkeeper testified the 
night before the rent freeze for a particular group of units was to go 
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into effect, she and the defendant stayed up all night recopying all of 
the books in order to show different and false entries as the amount of 
rent charged than the actual books had previously shown. She ad- 
mitted these were wholly false. She said she protested and the land- 
lord told her to mind her own business and to go ahead and do it. She 
told me her conscience bothered her so much that when she saw in 
the newspaper we brought suit, she felt compelled to offer her testi- 
mony on this point, and she did so under oath in the court and this 
fact was well established. 

In this case, which is as clear and gross a case of attempt to defraud 
and violate the laws as I think you will ever see, the court allowed 
double damages, rather than treble damages. I submit you are just 
not going to get the courts to allow treble damages if you give them 
any discretion in this matter. They simply won’t assume the re- 
sponsibility for doing it. 

Senator Humrnurey. Since my good friend here to my left and your 
right has at times disagreed with me on the amendment of rules of 
the Senate relating to what is called prolonged debate in the aca- 
demic circles and filibusters in more practical circles, may I say I 
see little or no chance of amendment of the treble law; because in this 
instance I would be happy to join with my friend here. 

Mr. Lorvincer. Well, Senator, I have taken more time of this body 
than I should. I have taken more time on my prepared statement 
than I should. I would be glad to answer any questions. 

Senator Lone. If you thought you had trouble collecting treble 
damages in the district courts, let me say if you tried to get treble 
damages in the justice of peace court you would have an even harder 
time. 

Senator Humpnrey. Any questions, Senator Thye? 

Senator Tuyr. Mr. Chairman, I am not a member of this subcom- 
mittee. 

Senator Humpurey. We are very grateful for your attendance, 
Senator. 

Senator Tuyr. However, as a cosponsor of the bill, S. 3079, I am 
cleeply interested in the subject under discussion by this subcommittee. 
Also I am interested in hearing the testimony of a very able attorney 
from my State, Mr. Loevinger. 

Mr. Lorvincer. One of your constituents, sir. 

Senator Taye. Yes. I wanted to be here not only because of my 
interest in the bill, but also to hear your testimony relative to this 
legislative bill that we have introduced. I think your testimony was 
very informative and I want to thank you for coming here and 
supporting the bill. I hope that we can have it enacted during this 
session. 

Mr. Lorvineer. Thank you for introducing it, sir. I think it is 
an excellent bill and I want to emphasize again that I don’t want 
my suggestions to be judged on the basis of data or analysis that I 
have presented in this relatively limited time. I have done some 
writing on the subject which I think indicates a more extensive analy- 
sis and I would be prepared, if the Senate would give me 4 or 5 hours 
on each one of these points, to give a complete analysis of each one, and 
I think I would support S. 3079 with a rather extensive argument and 
analysis, but obviously that is not practical and I don’t want to im- 
pose on the Senate, but I do think that all of the points mentioned 
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deserve consideration. I think the work this committee is doing is 
extremely valuable and again let me emphasize that there are more 
problems today—there are the important problems of survival; but, 
second only to these, I think that the whole complexus of the laws 
with which you are dealing is vital both to our economic prosperity and 
also to the preservation and maintenance of our political liberty. 

I think if the economic concentration proceeds to the point that it 
would proceed without the antitrust laws, that there would be an 
extremely significant diminution of political freedom and political 
liberty of a character and of a degree that might very well threaten 
our fundamental and cherished institutions. 

Senator Lone. Let me say you have made a wonderful statement. 
I want to read some of the articles to which you have made reference 
because I think they further support your position. I do hope you 
will undertake to get us a tabulation which would tell us how fre- 
quently plaintiffs in antitrust cases are successful in getting treble 
damages. 

Mr. Lorvincer. This is contained in the references cited in the notes 
of my statement. 

Senator Lone. It would be good to have that sort of information 
available. I agree with you that this issue is far more important than 
many people realize. In the long pull, if we are able to avoid a war 
with atomic weapons against the Communists, the struggle between 
our respective ways of life will depend upon which side is able to make 
its system work better. 

A lot of people don’t realize that, if the Communists ever abandon 
their enormous military expenditures, there could be an almost astro- 
nomical increase in their standards of living. This is something that 
our people haven’t taken into account. When this is considered, it is 
apparent that we are in much more of a competitive struggle with them 
than most people realize. Those people are expanding their economy 
and production at a far greater rate than this Nation is doing. 

One reason we look so much better in comparison is that they are 
putting so much of their production into arms and weapons and keep- 
ing so much manpower tied up in their defense establishment. But 
there is no doubt that those people can compete with us more effectively 
than many of us realize, unless we make our system work the way it 
was intended to work. 

Senator Humpnrey. Another point that should be emphasized is 
that even if we cut back on our defense expenditures, let’s assume both 
parties were able to do so. A Soviet cutting back has control over its 
accumulated capital. I mean the Government has control and we, in 
cutting back, we leave it to Pe volition and private decision and it 
may go for improvement of capital goods or for race tracks or it may 
go for chewing gum—you don’t know. In this kind of competition 
we have today, you have private capitalism on our side versus State 
capitalism which can be directed. I don’t say it is directed for good 
purposes, but they can bring it to bear upon what they desire. 

One question I had which I hoped we might get a response from you 
on: On March 6,1956, following some hearings we had in this com- 
mittee on the gasoline price was in New Jersey, which was a perennial 
type of thing that went on—I mean the price war—and I guess the 
hearing became somewhat perennial, too. We did, as a result of these 
hearings, I think, arrive at some betterment of the situation. How- 
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ever, there were certain contracts entered into by one of the oil com- 
panies and their dealers which contracts set aside provisions in the 
Clayton Act, Section 4 of the Clayton Act, relating to the treble 
damages. 

I protested in a letter to Stanley Barnes, the Assistant Attorney 
General in the Antitrust Division. That letter I have here and I be- 
lieve it would be just as well at this point to make it a part of the 
record, along with Mr. Barnes’ reply of March 16, 1956. 


ExHIsIT 3 


(The letters referred to follow :) 
UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
March 6, 1956. 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington, D. C. 

Dear Mr. BarRNES: As you know, the Subcommittee on Retailing, Distribution, 
and Fair Trade Practices of the Senate Small Business Committee has been 
conducting an extensive investigation of the serious competitive problems re- 
sulting from the gasoline price wars being fought in the State of New Jersey. 
A formal report containing the subcommittee’s findings and recommendations 
on this subject is being prepared, and shortly, will be published as a Senate 
document. It is to be hoped that the report will have a beneficial effect upon 
competitive conditions existing in the New Jersey market and in other areas 
of the Nation. Pending the issuance of the report, however, there is one 
problem disclosed in the investigation that I believe warrants your immediate 
consideration. 

This matter involves the requirement of certain major oil companies that 
their lessee and contract dealers accept supply contracts containing provisions 
which limit the exercise of certain statutory rights conferred upon such dealers 
by section 4 of the Clayton Act, as amended. More specifically, the Sun Oil Co. 
inserts in its dealer supply agreements a provision stipulating that: 

“Because of the uncertainty as to civil claims arising under the provisions 
of the Federal statute known as the Robinson-Patman Act (approved June 19, 
1936), and of State statutes of a similar nature, as these statutes now exist or 
are hereafter enacted, amended, or supplemented, company and dealer do hereby 
mutually agree that no suit for damages under the provisions of said Federal or 
State statutes by either party against the other shall be brought or prosecuted 
unless instituted by legal process within 6 months of the date of the transaction 
giving rise to the damages claimed.” 

My personal opinion is that such a provision is inconsistent with the public 
interest. In enacting section 4 of the Clayton Act, Congress intended that pri- 
vate treble-damage suits would aid in achieving the broad social objectives of 
the antitrust laws. Private antitrust suits were expected to complement the 
enforcement programs of the Department of Justice and the Federal Trade Com- 
mission. As one court has expressed this legislative interest: 

“The grant to persons injured through an unlawful combination or conspiracy 
in restraint of commerce of a cause of action for treble damages was for purpose 
of multiplying agencies which would help enforce this chapter and therefore 
make it more effective (Maltz v. Sav, C. C. A. Ill. 1948, 184 F. 2d 2).” 

In such light, it would appear that a waiver of rights conferred by section 4 
would be in contravention of public policy and, thus, not permissible. For the 
rule is clearly established that statutory rights may not be waived where to do 
so would contravene public policy. (92 C. S. J. 1041 et seq.) 

I am anxious to know what action your agency may take to prevent the frus- 
tration of congressional purpose by the use of these waiver provisions. 

Thank you for your courtesy and cooperation in this matter. 

With best personal wishes, 

Sincerely yours, 


Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade 
Practices. 
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ExHIsitT 4 


DEPARTMENT OF JUSTICE, 
Washington, D. C., March 16, 1956. 
Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee of Select Committee on Small Business, 
United States Senate, Washington, D.C. 

My Dear SENATOR HuMPHREY: I wish to acknowledge and thank you for your 
letter of March 6, 1956, calling my attention to the provisions in certain major 
oil companies’ supply contracts whereby their respective dealers are limited in 
the exercise of their statutory rights to bring treble damage actions for claims 
arising under the Robinson-Patman Act and similar State statutes unless 
brought within 6 months of the date of the transaction giving rise to the dam- 
ages claimed. You quote the provision found in the Sun Oil Co. dealer supply 
agreements and express the view that it would appear the waiver of rights 
conferred by section 4 of the Clayton Act would be in contravention of public 
policy and thus not permissible. You also inquire as to what action the De- 
partment may take to prevent the use of such waiver provisions in dealers’ 
supply contracts. 

At the present time, as you know, we are at trial in the case against the 
Sun Oil Co. which involves, among other things, the validity of the dealer 
supply agreements utilized by Sun in marketing its petroleum products. While 
this case centers around the question of exclusive dealing, the relief which we 
pray in our complaint specifically seeks cancellation of Sun’s dealer supply 
agreements. Additionally, we seek such other and further relief as the court 
may deem just and proper. 

If the Government is successful in this case it may well be advisable in the 
interest of the dealers to ask the court to prevent Sun from including the pro- 
vision to which you have referred, or any similar provision, in the new dealers’ 
supply agreements. Should the court require Sun to delete the provision in 
question, we would then be in a better position to seek the same result from 
any other major oil companies using similar provisions in their dealer supply 
agreements. Accordingly, it is my view that the provision in question can be 
most expeditiously tested if and when the Government reaches the question of 
appropriate relief at the conclusion of the Sun case. 

I appreciate very much your interest and cooperation in giving me the bene- 
fit of your views in this matter. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


Senator Humpnrey. On the date of March 16, 1957, I received the 
reply from the Department of Justice and the substance of the reply 
is—Well, I asked what action the Department may take to prevent 
the use of waiver provisions in dealers’ supply contracts, the waiver 
of section 4 of the Clayton Antitrust Act. 

Mr. Lorvincer. What you are referring to, technically, I believe, 
Senator, is a limitation upon the period of limitation, limiting the 
dealer to suit within a period of no more than a relatively few months 
after an injury has occurred, whereas under the law he could sue at 
any time within 4 years. 

Senator Humpnurey. Six months I think was the time in some 

cases and some less. There was a limitation on the time in which the 
individual might file suit. 

Now the Justice Department frankly said they didn’t think they 
could do much about it. What is your view on the thing? 

Mr. Lorvincer. You are actually asking for a curbstone legal opin- 
ion, which is always dangerous. The courts have said in quite specific 
terms that the defenses of pari delicto or equal guilt and unclean hands 
are not available in antitrust suits because the. public policy involved 
is sufficiently important that we should not allow these defenses. 
Whether or not the court would hold such a provision contrary to pub- 
lic policy and therefore unenforceable is difficult to guess. I think 
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it is fair to say some courts would hold it enforceable and other courts 
would not. This is precisely the situation I think Congress should act 
upon in order to declare policy and I would recommend if I were 
to offer a recommendation that Congress enact a provision stating in 
substance that the policy of the antitrust laws is a paramount policy 
and private rights under the antitrust laws cannot be diminished or 
abridged or eliminated by private agreement or contract between 
parties either voluntarily or involuntarily. 

Senator HumpuHrey. This goes back again to your thesis of public 
nature of antitrust laws and the public policy involved therein and 
that any action, whether it is a public or private action, within the 
purview of the antitrust laws takes on a public character. 

Mr. Lorvincer. Yes, sir. In Minnesota we have a provision that 
is rather interesting—it is not much used because Federal laws have 
come to sort of dominate in the antitrust field—called the private 
Attorney General’s Act. Whether or not even something of this 
sort might be considered by Congress, I don’t know. I debated it 
and finally left it out of my prepared statement, but it might be worth 
mentioning. In Minnesota any private citizen may bring an action 
on behalf of the Government to enforce the antitrust laws against 
any asserted violator. In other words, the Government doesn’t act; 
any John Smith can get his own lawyer, Joe Brown, and they go in 
and the title of the action reads State of Minnesota, ex rel John 
Smith v. The A. B. C. Company, and he goes ahead and brings his 
action and he represents the State. The attorney general can come 
in and join if he wants to, or he needs not, if he doesn’t want to. The 
action cannot be discontinued or settled without the consent of the 
private attorney general. 

Now in a sense I believe that all private antitrust actions are like 
private attorney general cases, even when they seek damages or per- 
sonal injunctions. 

Senator Lone. Do I understand that you are saying that a private 
citizen should not be permited to withdraw a private suit against a 
corporation ? 

Mr. Lorvincer. No; a private citizen can sue on behalf of the State 
to enforce the antitrust laws in the State of Minnesota, if he wants to, 
under the statute which, as I say, is popularly known as the private 
attorney general’s statute. This is something like a stockholder 
suit; in other words, if a corporation has a right that it refuses to 
enforce, a stockholder can bring an action on behalf of the corpora- 
tion to enforce the right of the corporation, as you probably are 
aware, sir, and this is a citizen’s or taxpayer’s suit on behalf of the 
State in a situation where the attorney general has failed or refused 
to act. 

Senator Lone. What are you recommending that we should do with 
the present law with reference to that ? 

Mr. Lorvincer. It just occurred to me you might consider a sim- 
ilar Federal statute, although I am not really prepared with a con- 
sidered judgment on the matter. 

Senator Lone. As I understand you, you are illustrating your argu- 
ment that a person should not be permitted to withdraw an action. 

Senator Humpurey. He was illustrating his argument as against 
the public nature of antitrust suits and he was saying that in the State 
of Minnesota a citizen becomes a private attorney general simply upon 
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filing suit in an antitrust case and in that instance the case cannot be 
settled out of court without the assent of the individual who acted as 
a private party, but also in a public capacity. 

Senator Lone. Didn’t you make that point as a matter of suggest- 
ing either that the Government should not be permitted to withdraw 
its lawsuit without the consent of private parties or that private 
parties should not be considered to settle their suits without consent 
of the Government? I was under the impression you were making 
that ar pean either one way or the other. 

Mr. Lorvrncrr. I have not suggested that the Government not be 
permitted to settle without consent; I have suggested that prior to 
entering a consent decree it might be required to file a memorandum 
rel: iting to the evidence, but this would not give the private parties 
any control. It would merely give them information. 

I don’t think you can condition the discontinuance of a private suit 
on Gace consent either. I have said that in this specific type 
of action called the private attorney general’s action in Minnesota, 
once a person initiates it, it can’t be dise ‘ontinued without the consent 
of a person who initiates and prosecutes the action. In other words, 
the Government can’t come in and settle it out from under him. 

Senator Lone. It occurs to me that the private attorney general’s 
approach might have some use in our antitrust Jaws. The thought 
never occurred to me until you mentioned the Minnesota statute. 

Senator Humpurey. Why don’t you get us up a little paper on that, 
Mr. Loevinger, after you get back, since you are interested in this 
public service, and I think it would be a good idea if you would refer 
to us the statute by number and date and give us a copy of it, and also 
a brief statement as to your explanation, with any background as to 
how it had been applied. 

(Material to be supplied later by Mr. Loevinger for the use of the 
committee. ) 

Mr. Lorvincer. Yes, sir. 

Senator Humpurey. Thank you very much, Mr. Loevinger. We 
are very grateful to you. It is a splendid statement and I am sure 
that you realize that you had by far more than average partic ‘ipation 
from Members of the Senate. I think it is a tribute to you, sir. 

Mr. Lorvincer. Thank you very much. I appreciate it. 

Senator Humrurey. Your prepared statement will be included in 
the record at this point. 

(Mr. Loevinger’s prepared statement follows. ) 


PRIVATE ACTION, THE STRONGEST PILLAR OF ANTITRUST—STATEMENT OF LEE 
LOEVINGER, ATTORNEY, PARTNER IN LARSON, LOEVINGER, LINDQUIST, FREEMAN & 
I'RASER, MINNEAPOLIS, MINN. 


The antitrust laws are basically so important to the whole structure of our 
society, and their ramifications and enforcement are so complex, that it is quite 
literally impossible within the brief period that your staff has suggested for this 
statement, to do anything other than speak in generalities and state rather broad 
conclusions without supporting data or refined qualifications. Of necessity I 
shall do this. But I should like to urge upon the committee, and upon the Con- 
gress, the great importance of careful and competent study of this entire field. 
I submit that the problems with which the antitrust laws are concerned—the 
problems of the distribution of power within society—are second only to the 
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questions of survival in the face of threats of nuclear weapons in importance 
for our generation.’ 

Like other laws, the antitrust laws are useful to the degree that they are ob- 
served in letter and in spirit. Compliance with these, and other laws, rests upon 
three pillars: first, voluntary observance of the law by the large number who 
are conscientious citizens; second, enforcement action by Government agencies; 
and third, enforcement action by private suits of injured parties. Voluntary 
compliance as a matter of conscience must always be regarded as the broadest 
base for the effectiveness of any law. However, in the field of competitive busi- 
ness—which is the area of concern for antitrust—the conscientious businessman 
who desires to observe the law may be forced by competition of the less scru- 
pulous to disregard it unless there is effective and reasonably certain enforce- 
ment. For this, as well as for other reasons, the degree of voluntary compliance 
with a law depends to a large extent on the expectation of vigorous and certain 
enforcement action. 

As between enforcement action by Government agencies and by private par- 
ties, there are a number of reasons to believe that action by private parties is 
both more desirable and more effective. First, private action automatically puts 
a host of interested and well-informed persons in the enforcement force. It 
would take a vast bureaucratic army of Government agents to begin to equal the 
effectiveness of interested private parties in policing the antitrust laws. One 
former Assistant Attorney General in charge of the Antitrust Division testified 
that lacking the enforcement aid of private suits the Division would require an 
appropriation at least four times as great as it normally receives in order to 
achieve equal enforcement.” My own guess is that even a quadruple appropria- 
tion for the Antitrust Division would not equal the enforcement effectiveness 
of private action. 

Second, as Walter Lippmann has cogently argued, the genius of the common 
law is in the meeting of problems through procedures of private rather than pub- 
lic law enforcement.® The method of freedom is the method of private action, 
as opposed to the tendency of Government enforcement to become authoritatrian. 
Lippmann contends that our prospects for the maintenance of freedom depend 
upon seeking the solution to social problems in the adjustment of private rights 
rather than in public administration. It seems indisputable that law enforce- 
ment through private action is both more flexible and less authoritarian than 
enforcement by a central Government agency. 

Third, private action does to some extent repair the injury to competitors 
and competition that antitrust violations usually cause. Government criminal 
prosecution is purely punitive and deterrent in nature. Government civil 
action seeks to be remedial, but it can only chart a future course and cannot re- 
pair past economic injury to small-business victims of antitrust violations. 

Fourth, private action is probably a more effective deterrent to antitrust vio- 
lation than Government action. The real sanctions of Government action are 
the stigma of a criminal prosecution and the inconvenience of operating under 
an injunctive order. Even the largely increased fines recently provided by con- 
gressional action are relatively small in relation to the potential profits to be 
derived from predatory business practices. Private action, on the other hand, 
may result in liability for an amount that is related to the economic injury done, 
if not to the profits derived. This is much more likely to be substantial and, in 
practice, is of more concern to potential antitrust violators than the prospect of 
a fine or injunction in a Government suit. In fact, as has been noted by the 
courts, one of the most significant consequences of a Government antitrust suit 
for the defendant is that it may later serve as a foundation for private actions.’ 

However, there are certain limitations inherent in private action. First, it is 
not a substitute for Government enforcement because the private interest which 
motivates such action will not exist in all cases that involve the public interest. 
For example, suppose a field in which there are only 2 or 3 competing enterprises. 
If these 2 or 3 competing enterprises should decide that it would serve their 
own interest to combine into a single monopolistic enterprise, it is scarcely con- 
ceivable that any private party would ordinarily have sufficient interest to take 


1 See Loevinger, Antitrust, Economics, and Politics, 1 Antitrust Bulletin 225 (September 
1955) ; Loevinger, The Law of Free Enterprise (Funk & Wagnalls, 1949). 

2Testimony of H. Graham Morrison, hearings on H. R. 3408, 82d Cong., 1st sess., 42 
(1951). 


= 


% Lippmann, The Good Society (1943), pages 268-273, 282. 
*¥For an excellent judicial discussion see United States vy. Standard Ultramarine and 
Color Co., 137 F. Supp. 167 (S. D. N. Y., 1955). 
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action. But this is obviously and typically the kind of situation in which the 
Department of Justice or the Federal trade Commission would move. 

Second, and perhaps most important, the burden of antitrust litigation is so 
great that private parties are often unable or unwilling to undertake such law- 
suits regardless of the violations involved or the injuries suffered. Congress 
and the country have heard many articulate spokesmen for antitrust defendants 
complain of the heavy burden of defending an antitrust prosecution, because of 
the mass of evidence involved, the length of trial, the complexity of the issues, 
and the time required of the businessmen involved. But it should be apparent 
that this burden is even greater for a plaintiff in such a case than for the 
defendant. It is greater for the plaintiff because the plaintiff has the burden 
of proof, the burden of discovering and presenting evidence—and evidence which 
is usually in the possession of the defendants—and the burden of initiating and 
going forward with the case which the defendant is later called upon to answer. 
When the plaintiff is the Government, this burden is an obstacle only within 
the limits of the current departmental budget. But when the plaintiff is a 
private party the situation is quite different. As a practical matter, a small- 
business victim of antitrust violation cannot undertake any action for vindi- 
‘ation of his rights unless he is willing and able to wait at least 2 or 3 years— 
and often longer—for the decision of his case, is able to advance at least several 
thousand dollars in probable costs of preparing and presenting his case, and is 
prepared to withstand the social and economic pressures and the threat of repri- 
sal and retaliation that not infrequently are the lot of the antitrust plaintiff. 

The greatest single hurdle to be surmounted in any private antitrust suit is 
the securing of adequate competent evidence to convince a court both that a 
violation has taken place and that the plaintiff has suffered compensable dam- 
ages or is entitled to injunctive relief. The Federal Rules of Civil Procedure 
are undoubtedly well designed to permit the pretrial discovery of evidence, and 
perform their intended function efficiently. Further, the Supreme Court has 
recognized that Congress has sought to favor the private antitrust litigant.® 
Nevertheless, many courts have an attitude of definite hostility to private anti- 
trust suits; and the decisions are stricter in their interpretation of the laws 
and more rigorous in their requirements of proof in private suits than in Govern- 
ment actions under the antitrust laws.° 

In addition, the pretrial discovery procedures are a formidable defensive as 
well as an offensive weapon. The taking of numerous pretrial depositions, the 
conducting of extensive discovery inspections and unlimited auditing of the 
details of books and records all can be and have been used by antitrust defend- 
ants as methods of causing pretrial proceedings to be extended, complicated, 
and expensive to plaintiffs. The necessity of utilizing the discovery procedures 
to secure evidence and the necessity to be prepared to meet the defensive use 
of such procedures if employed to create financial hurdles for the plaintiff 
require that a small-business victim of antitrust violation have at least several 
thousand dollars available for out-of-pocket expenses—not including legal fees— 
before undertaking private legal action. Further, most of these expenses are 
not recoverable even if plaintiff prevails in the suit, since they are regarded 
merely as ordinary costs of preparation and are not within the category of 
“taxable costs.” ' 


® Radovich vy. National Football League, 352 U.S. 445, at 454 (1957). 

® Chief Judge Clark of the Court of Appeals for the Second Circuit has observed, “There 
seems to be a developing trend in some of our trial courts of hostility toward the ‘big’ anti- 
trust case and of discovering obstacles—going even back to matters of pleading and pre- 
trial--in the way of a free showing of the need of remedial relief.” Hagle Lion Studios vy. 
Loew's, Ine., 248 F, 2d 438, at 451 (dissenting opinion) (C. A. 2d, 1957). Also see Allgair 
v. Glenmore Distilleries Co., 91 F. Supp. 98, at 97 (N. Y., 1950), where it is said: “The 
extraordinary remedy of triple damages * * * requires the closest scrutiny of the trans- 
action * * * and * * * should be allowed only in the rarest of cases * * *.” Para- 
mount Film Distributing Corp. v. Applebaum, 217 F. 2d 101, at 105 (C. A. 5th, 1954). 
“In a case of this kind (private antitrust suit for treble damages) * * * the proof should 
be stronger than in an ordinary civil action.” Cf. Klein v. Lionel Corporation, 237 F. 2d 
138 (C. A. 3d, 1956). Full demonstration of this point requires comparison of cases 
brought by private parties and Government cases involving similar facts or issues, and is 
too involved for complete citation here. For an illustrative example compare the court's 
approach to cost-justification in American Can Co. v. Russellville Canning Co., 191 F. 2d 38 
(C,. A, 8th, 1951), and in Moog Industries, Inc. vy. Federal Trade Commn., 238 F. 2d 43 
(C. A. 8th, 1956). 

7 As to what are ‘taxable costs,” see, e. g., 28 U. S. C, A., see. 1920; 10 Cyclopedia 
of Federal Procedure (3d edition), 386, sec. 38.19; Consolidated Fisheries v. Fairbanks, 
Morse & Co., 106 F. Supp. 714 (Pa. 1952); Kenyon v. Automatic Instrument Co., 10 
I’. R. D. 248 (Mich. 1950) ; Perlman vy. Feldman, 116 F. Supp. 103 (Conn. 1953) ; Republic 
Mach. Tool Corp. v. Federal Cartridge Corp., 5 F. R. D. 388 (Minn. 1946) ; Department of 
Highways v. McWilliams Dredging Co., 10 F. R. D. 107 (La. 1950), affd. 187 F. 2d 61 
< A. 5th, 1951); Brookside Theatre Corp. v. Twentieth Century-For, 11 F. R. D. 259 
(Mo. 1951). 








30 ANTITRUST ENFORCEMENT 


Reference is sometimes made to the possibility of abuse of the right of private 
action under the antitrust laws. Of course, any legal right or remedy may, 
conceivably, be abused. However, in the antitrust field, the obstacles to private 
action are so great, the legal skill and effort required for successful prosecution 
of an action is so demanding, and the defenses ordinarily available to defend- 
ants are so formidable that the possibility of abuses of the right of action or 
of unjustified suits is reduced to a minimum. In this connection it should be 
pointed out that plaintiffs have ultimately prevailed in only a minority of the 
cases filed and in an astonishingly small number of total cases under the anti- 
trust laws.’ However, an examination of the cases convinces me that this is 
due more to the difficulty of obtaining evidence and the attitude of the courts 
than it is to the groundless filing of claims without merit. In any event, the 
actual record of the courts in this field proves that an antitrust defendant need 
have little fear of an unjustified recovery against him. 

If, as has been suggested, private action is the most important pillar of anti- 
trust enforcement but the difficulties and obstacles of such action seriously han- 
dicap a small business victim of predatory practices from obtaining relief, the 
question arises: What could Congress do to aid small business in securing effec- 
tive remedies against antitrust violations? There are a number of possibilities. 

First, Congress should enact a straightforward and unequivocal declaration 
of policy stating that primary reliance for antitrust enforcement is upon private 
action, that any violation of the antitrust laws is a violation of public rights, and 
that it is in the public interest that anyone damaged or threatened by such a 
violation be encouraged to sue and given a remedy. It should be made impos- 
sible for a court to say, as one recently has in entering summary judgment 
for a defendent: “to recover treble damages under the Sherman Act it must be 
shown not only the individual plaintiff has sustained damages because of an 
alleged violation but that public rights have also been violated.” ® 

Second, section 3 of the Robinson-Patman Act should be expressly declared 
to be part of the antitrust laws. I understand that a bill (S. 3079) has been 
introduced to accomplish this. It may be noted that the dissenting opinion of four 
of the Supreme Court Justices points out that the Nashville Milk and Safeway 
Stores decisions, in effect repeal section 3 of the Robinson-Patman Act, and thus 
permit the opponents of the act to achieve in the Court what they could not do 
in Congress.” 

Third, the Glenshaw Glass decision subjecting the entire amount of antitrust 
treble damage recoveries to income taxation in the year of receipt should be 
changed.“ This decision drastically reduces the incentives to antitrust suits, as 
well as the possibility of securing even a compensatory recovery. The treble 
damage recovery is sometimes referred to as something of a windfall for plain- 
tiffs. In actual practice this is not the case. It is virtually never possible for 
a plaintiff to show by tangible evidence of the kind demanded by courts the 
full amount of his damages. Further, the deprivation of business and profits 
over a long period of time involves a business handicap that is never taken into ac- 
count or compensated. The depreciated value of money is not taken into account. 
The unrecoverable expenses of litigation are always very substantial. The time 
and trouble of the plaintiff in pursuing his lawsuit are never considered. 
Finally, it is almost always necessary for a plaintiff to pay a substantial part 
of any recovery for legal expenses and attorneys’ fees which are not fully com- 
pensated by any court award. When all of these factors are taken into account, 
it would be a rare and fortunate plaintiff who came out of an antitrust suit 
with a net recovery amounting to full compensation for his actual damages. 
When any net recovery that is made is taxed in full in a single year, even 
though it represents compensation for profits lost over a period of years, then 
the plaintiff is certain to retain far less than the amount of his damages what- 
ever the court may do. Both as a matter of justice to small-business victims of 





8 See Loevinger, Enforcement of Robinson-Patman Act by Private Parties in 1957 Anti- 
trust Law Symposium, How To Comply With Robinson-Patman Act, p, 145, at pp. 158-161 
(Cc. C. H. 1957): 61 Yale Law Journal 1010 (June—July 1952); Benjamin Wham, Anti- 
trust Treble-Damage Suits: The Government’s Chief Aid in Enforcement, 40 American 
Bar Association Journal 1061 (December 1954). 

® Admiral Theatre Corp. v. Paramount Film Distributing Corp., 140 F. Supp. 686, at 695 

Neb. 1955). 
( ” Nashville Milk Co. v. Carnation Co. (U. S. Sup. Ct., Jan. 20, 1958), 2 L. Ed. 2d 340, at 
849; Safeway Stores v. Vance (U. S. Sup. Ct. Jan. 20, 1958), 2 L. Ed. 2d 350. 

11 Commissioner of Internal Revenue v. Glenshaw Glass Co., 348 U. S. 426 (1955), 

reh. den. 349 U. S. 925—reversing 211 F. 2d 928, 18 T. C. 860, and 19 T. C. 687. 
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antitrust violation and as a matter of encouraging private enforcement in the 
public interest, the Glenshaw Glass rule should be changed to the rule pre- 
viously prevailing. 

Fourth, provision should be made for the recovery by plaintiffs in antitrust 
suits of their actual costs in pursuing the litigation rather than merely the cus- 
tomary taxable costs now allowed, which in most cases are little more than 
nominal. 

Fifth, it should be provided that a plaintiff who seeks and secures an injunc- 
tion under the antitrust laws can recover actual costs and attorney’s fees as 
well as one who seeks and recovers damages. At the present time attorney’s 
fees are recoverable only in a damage suit under the antitrust laws and not in 
an injunction action.” This distinction is without any basis in policy and is 
contrary to the public interest. 

Sixth, private parties interested in the cause should be permitted to inter- 
vene in Government suits. Probably procedural safeguards would be required 
to prevent the issues from being broadened unduly, but these could be devised. 
However, it is paradoxical that at the present time suits prosecuted by the 
Government largely on the basis of illegal injury to small private business are 
often disposed of without hearing or considering the viewpoint of the business 
victims.” Further even when protective decrees are entered for the benefit of 
such small-business victims, they are dependent upon the favor or the resources 
of the Department of Justice to see that the decrees are enforced, and under 
prevailing law are unable to ask the court directly for enforcement of the de- 
crees for their own protection.“ Too often, the Government is busy with new 
suits, is limited in its resources, or regards its mission as the accomplishment 
of broader objectives than the protection of a single injured small business, and 
so the decrees simply are not enforced and do not achieve their purpose. 

Seventh, the evidentiary effect of the judgment in a Government suit should 
be conclusive in subsequent litigation, rather than merely prima facie, as is now 
the case in private actions.” No reason is apparent why the defendant should 
be privileged to relitigate a matter once conclusively estabilshed, and permitting 
this simply encourages the attempt to defeat a plaintiff's case by making the 
lawsuit so long, difficult, and expensive that the plaintiff is unable to pursue it 
to its conclusion. Such a change would also tend to lighten the burden of 
trial upon the courts. 

Kighth, whenever a consent decree is entered before trial in a Government 
antitrust suit, the Government should be required to file a report with the 
court containing the evidence upon which it relied in bringing the case.” This 
would help to make evidence of the violations involved available to small-busi- 
ness victims, and would also tend to deter the Government from making consent 
decrees that were not justified by the evidence. 

Ninth, Congress should make it clear that injury to any competitive business 
resulting from violation of any of the antitrust laws is an injury to competi- 
tion and contrary to public policy. This is a point on which such distinguished 
opinion as that of the Attorney General’s Committee to Study the Antitrust 
Laws is in opposition. That eminent group took the view that it was not injury 
to competitors but adverse effects on competition that was the subject of the 
law’s concern, and that application of the antitrust statutes should center on 
the vigor of competition in the market rather than hardship to individual busi- 
nessmen.” By such logic, it would be unlawful to injure a large competitor 
who accounted for much of the business in the market place, but it would be 
quite lawful to destroy merely a small competitor whose total share of the 
market was insignificant. Also, by such logic it would be permissible to dis- 
pose of competition by destroying one small competitor at a time, until such 
time as only a few remained. I cannot believe that any such policy was in- 
tended by Congress, and suggest that the intent of Congress in this regard be 
made unmistakably plain. The crucial issue should be whether or not acts 


12 Decorative Stone Co. v. Building Trades Council, 23 F. 2d 426 (C. A. 2d 1928), cert. 
den, 277 U. S. 594; Alden-Rochelle, Inc. v. American Society of C. A. & P., 80 F. Supp. 888 
(N. Y. 1948) ; Ring v. Spina, 84 F. Supp. 403 (N. Y. 1949). 

18 See, e, g., United States v. Paramount Pictures, 334 U. 8. 131, at 176-178 (1948). 

14 United States v. Paramount Pictures, 75 F. Supp. 1002 (N. Y. 1948). 

6150.8. C. A., sec. 16. 

16This proposal has been suggested to me by Prof. Corwin D. Edwards of the School of 
Business, University of Chicago. 

17 Report of the Attorney General’s National Committee To Study the Antitrust Laws 
(1955), pp. 164-165. 








32 ANTITRUST ENFORCEMENT 


contrary to the law have been committed, not how much of the competition or 
how many competitors have thereby been injured or destroyed. 

Tenth, the antitrust laws should be broadened to include a provision that any 
producer, seller, or distributor of a commodity sold or distributed in commerce 
subject to Federal regulation who controls a substantial part of the trade in such 
commodity shall be required to deal on nondiscriminatory terms with all comers 
seeking to secure or purchase such commodity. This is a complex matter and 
it has been fully and brilliantly considered in a report to this committee by Dr. 
Vernon Mund, so there is no need to do more than refer to that report for elab- 
oration and substantiation of this broad suggestion.” 

Eleventh, the Robinson-Patman Act should be extended to apply to the lease 
of the right to use chattels, when employed as part of a general course of busi- 
ness, as well as to the sale of chattels, as at present. In many businesses, such 
as motion picture distribution, the product are not technically sold but are 
merely leased. The small business enterprises in these fields are as much in 
need of the protection of such laws as those in other fields, and no reason 
appears why a mere technical difference in the legal form of the transaction 
should be permitted to frustrate the congressional policy expressed in the 
statute. 

Twelfth, the right to recover treble damages for injuries suffered as the 
result of antitrust violations should be preserved against all attempts to weaken 
or amend it.” This right has been inherited from the common law, antedating 
even our Constitution. As noted above, this is essential if the small-business 
victim of predatory practice is ultimately to get even approximately full com- 
pensation for his economic injury. This is essential to preserve the deterrent 
effect of the antitrust private action and to threaten the violator with loss of 
his often great profits. This is essential in order to preserve the important in- 
centives to private enforcement of the antitrust laws. The proposal to give 
the courts discretion to allow single, double or treble damages is a disingenuous 
attempt to get rid of treble damages altogether, for in practice judges simply 
will not assume the responsibility for ordering treble damages unless there is a 
clear statutory mandate to do so.” 

This brief statement has been scarcely more than an outline of points each of 
which deserves discussion at considerably greater length than this entire state- 
ment. Undoubtedly there are other issues in this field of equal significance with 
those mentioned, and this statement does not attempt to cover cme field. How- 
ever, I respecifully submit that this subject matter is one of great national 
importance, and that each of the points mentioned here has cabauutia’ merit 
justifying further consideration by this committee. 


Senator Humpurey. The next witness is Mr. Henry Bison, the 
executive director—is that right ¢ 

Mr. Bison. Counsel. 

Senator Humpnrey. Counsel of the National Association of Retail 
Grocers, 1010 Vermont Avenue NW., Washington, D. C. 

We are very pleased to have you and we are looking forward to 
your statement. Proceed. 

May I say to you what I said to Mr. Loevinger, the earlier witness : 
In case you digress from your testimony, in order again to give the 
reading public that studies the record the benefit of a cogent, well- 
prepared statement, I suggest we have the whole statement incor- 
porated as a part of the record and then you can do with it as you wish. 


Mr. Bison. Fine. Thank you. 


%°The Right To Buy—And Its Denial to Small Business, report of Dr. Vernon A. Mund 
to the Select Committee on Small Business, U. S. Senate, 85th Cong., Ist sess., S. Doc. 32 
(1957). 

1” See Benjamin Wham, Antitrust Treble-Damage Suits: The Government’s Chief Aid in 
Enforcement, 40 American Bar Association Journal 1061 (December 1954). 

” Thomas McConnell, The Treble Damage Issue: A Strong Dissent, 50 Northwestern 
University Law Review 342 (July—August 1955). 
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STATEMENT OF HENRY BISON, JR., COUNSEL, NATIONAL ASSO- 
CIATION OF RETAIL GROCERS, WASHINGTON, D. C. 


Mr. Bison. It is a pleasure to appear before you in connection with 
your inquiry into the extent to which the antitrust statutes offer a 
practical form of protection to small-business men who become vic- 
tims of destructive pricing practices and other antitrust wrongdoing. 

Because of the capacity in which I appear here today, I should like 
to discuss this subject as it bears on the preservation of competitive 
conditions in retail food distribution. 

Everyone acquainted with this indusiry knows that it is now going 
through an era of tremendous change. One major characteristic of 
the changes that are taking place is a growing concentration of sales 
in fewer stores. By 1960, ‘it is estimated that 70 percent of all food- 
store sales will be made in approximately 25,000 outlets. This is 
about half the number of stores it took to account for the same per- 
centage of business 10 years ago. 

The trend toward larger and fewer stores is not by itself some- 
thing to fear. Efficiency leading to lower food prices can be pro- 
moted by such a development. But what is to be feared is a he: Wy 
concentration in the ownership and control of food stores in the 
hands of a few large organizations. What is of concern is the pres- 
ervation of economic opportunity for small and medium size food 
retailers to grow, and for new retailers to enter the market. These 
two conditions are essential elements in any truly competitive market. 

The maintenance of such opportunity in food distribution is get- 
ting increasingly difficult and will continue so as present trends con- 
tinue. It is for this reason that stronger antitrust laws and enforce- 
ment are more needed today in retail food distribution than ever 
before in history. If monopolistic control is to be prevented in this 
industry 10 or 15 years from now, it is necessary that preventive 
action be taken now. 

The structure of the retail food distribution industry in 1970 and 
thereafter is being formed right now. It will not do much good to 
let matters = ike their course and deal with the problem of monopoly 
when the Nation’s food distribution system becomes controlled by 
a few tremendously large integrated firms. It would be a great na- 
tional tragedy to allow the same pattern of concentration to develop in 
food distribution that has taken place in the manufacture of auto- 
mobiles. But who among us can look at what is happening in retail 
food distribution today and relax with assurance that it cannot 
happen ¢ 

The truth of the matter is that the field of retail food distribution 
is one area of our economy where better antitrust enforcement is 
most desperately needed. One very good means of securing this is 
to pave the way so private suits by injured retailers can become a 
much more effective method of enforcement. Another step that cer- 
tainly is required is strengthening the Robinson-Patman Act to pre- 
vent harmful discriminations. Because of the loophole in the act 
a dual price system has arisen in the industry which penalizes com- 
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munity food retailers because of their size. Passage of S. 11 would 
help this situation tremendously.’ 

or background purposes, I should like to spend a few minutes 
reviewing the history of the provision creating a private legal action 
for violation of the antitrust laws. This provision is as old as the 
antitrust law itself. 

Senator Humpurey. Before you go into that, have you given any 
thought to having the Congress ask the Federal Trade Commission 
to make an exhaustive economic study of the entire retail food distri- 
bution system? I think such a study was undertaken, let’s say, back 
in 1934. I don’t believe e anything has been done since. 

Mr. Jentz. No, Senator, it hasn’t 

Senator Humpurey. It seems to me this kind of study, without 
placing any value judgment on who is right or who is wrong, or any- 
thing else, but this kind of a study ought to be duplicated. I have 
been disturbed over the fact we have this same sort of thing in the 
gasoline filling station operations. I mean you had a study made 
years ago, in 1937 , and nothing has been done since. You had a study 
made in the food retail outlet in 1934, and nothing has been done 
since, so that men like yourself and the people you represent, which 
are the hundreds of thousands of independent merchants throughout 
the country, are really without adequate facts at times to re: uly deal 
with the economic problems with which they are confronted. 

I have been thinking about this and I want you to give me some 
of your thoughts on it. 

Mr. Bison. Well, Senator, we have thought about that considerably. 
In fact, I personally talked to Judge Gwynne about it. Of course 
the problem is that the Commission does not have the staff. Well, 
I won’t say staff, but they don’t have the money, at least, to carry 
out such an extensive inv estigation. 

The idea that we have is the same one you have— 
is that an economic inquiry be undertaken not for the purpose of 
proving anything but the facts. 

Senator Humpurey. Just to update what were accepted statistical 
materials of some generation or more ago—update that. 

Now obviously that will take money. It will take an appropriation. 
But I think you have said something here that is very impressive 
to me, that what we do or do not do now is really going to set the pat- 
tern a decade from now, 5 years from now, and so on. We are just 
letting things run; that is all. I have been keenly interested in the 
work that you so very competently manage and handle relating to 
the retail food outlets and I see this type of integr: ated operation, these 
vertical corporate developments, and not only is the little retailer be- 
ginning to cry for help and mercy, but I have heard packinghouses, 
wholesale houses, processors of candies and nuts and what have you— 
I mean where whole industries, whole plants, have been rubbed out of 
existence or gobbled up, so to speak, by a large vertical corporation. 

Mr. Bison. Well, I think an inquiry of that kind ought to be very 
seriously considered. As I said, we have discussed it with the Com- 





1S. 11, a bill to amend the Robinson-Patman Act with reference to equality of opportu- 
nity sponsored by Senator Kefauver (for himself, Senators Chavez, O’Mahoney, Douglas, 
Green, Hill, Humphrey, Jackson, Langer, Long, McNamara, Morse, Murray, Neuberger, 
Sparkman, Wiley, Carroll, Smathers, and Kennedy), 85th Cong., 1st sess., January 7, 1957. 
(See appendix 5, p. 194, for text of bill.) 





ew 


ry 
ot 


tu- 
as, 


ot. 


ANTITRUST ENFORCEMENT 35 


mission and I am sorry to say that it is not being contemplated right 
now as a part of the official actions under the Commission. 

Senator Humpnrey. We are going to discuss it with Judge Gwynne 
but what I am getting at with you, sir, is you represent some of the 
finest merchants in the United States—there is no doubt about that— 
I mean in every community in the Nation there are grocers that are 
members of your organization. Now these people ought to spe: ak up. 
If they want some protection, if they want some help from Congress, 
they better ask for it and they better get themselves a large mega- 
phone and really start hollering for it because there are some pow erful 
voices down here on the banks of the Potomac that drown out the 
community mere he ints, and I am just trying you out and as soon as 
they start inquiring, as they are entitled to factual information from 
their Government, I think will be better off and I think, frankly, they 
have been starved to death in times of economic strife. I am on the 
ball team and I am getting ready to roll up my sleeves and go to work 
on somebody, but I want to be sure we have some troops. 

Mr. Bison. That has been well stated. I have been trying to say 
the same thing for many years. 

Senator Humpurry. W ell, I just joined your forces. 

Mr. Bison. Thank you, sir. 

Section 7 of the Sherman Act enacted into law on July 2, 1890, 
provided that any person who is injured in his business or property 
“by reason of anything forbidden or declared unlawful by this act” 
may sue in a Federal court and recover “threefold the damages by 
him sustained, and the costs of suit, including a reasonable attorney's 
fee.” 

It is clear therefore that Congress from the very beginning consid- 
ered that there is a public interest in v igilant enforcement of the anti- 
trust laws through the instrumentality of the pri rate treble-damage 
action. Its purpose was not just redress of private injury, but also the 
protection of the public interest in preserving competition. The treble- 
damage provision was clearly intended by Congress to provide for pu- 
nitive sanctions against the wrongdoer as a deterrent against repeti- 
tion of the offense and to serve as a warning to potential violators. 

However, in the years following passage of the Sherman Act, it 
was found that this method of enforcing the antitrust laws did not 
measure up to expectations. Injured parties lacked the resources to 
meet the staggering cost of litigation. It was next to impossible for 
an injured party to win a recovery. The disparity between the re- 
sources and staying power of the violator and the victim was so great 
that private injury suits, while available in theory, actually offered no 
remedy at all. 

This situation prompted President Wilson to state in a special mes- 
sage to Congress in January 1914, as follows: 


I hope that we shall agree in giving private individuals who claimed to have 
been injured by these processes the right to found their suits for redress upon 
the facts and judgment proved and entered in suits by the Government where 
the Government has upon its own initiative sued the combinations complained of 
and won its suit * * *. It is not fair that the private litigant should be obliged 
to set up and establish again facts which the Government has proved. He can- 
not afford, he has not the power, to make use of such processes of inquiry as 
the Government has command of. Thus shall individual justice be done while 
the processes of business are rectified and squared with the general conscience. 


Following President Wilson’s appeal to Congress to strengthen 
private damage suits as an instrumentality of antitrust law enforce- 
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ment, Congress approved a provision in section 5 (a) of the Clayton 
Act making a final judgment or decree rendered in any civil or crimi- 
nal proceeding brought by the United States under the antitrust laws 
that a defendant has violated these laws prima facie evidence against 
such defendant in an action by a private party against the same de- 
fendant. The provision is restricted to matters respecting which the 
a or decree would constitute an estoppel as between the United 

tates and the defendant. A further provision makes the section in- 
applicable to consent judgments or decrees entered before any testi- 
mony has been taken, or to judgments or decrees entered in actions 
where the United States sues for damages it sustains, under section 4 A 
of the Clayton Act. 

In commenting on the purpose of section 5 (a), the Supreme Court 
in Emich Motors C orp. Vv. General Motors Corp. (340 U, 8. 558, 568 
(1951) ) said: 


Congressional reports and debates on the proposal which ultimately became sec- 
tion 5 reflect a purpose to minimize the burdens of litigation for injured private 
suitors by making available to them all matters previously established by the 
Government in antitrust actions. 

But this purpose is defeated when a defendant is allowed to settle a 
suit filed against it by the Government by means of a consent decree 
entered before testimony has been taken. 

Former Assistant Attorney General Barnes was refreshingly frank 
on this point in an address before the American Bar Association sec- 
tion of antitrust law at its 1954 spring meeting, when he said: 

From the defendant’s point of view, encouragement to enter consent judgments 
stems in major part, I suspect, from section 5 of the Clayton Act. That statute 
permits treble-damage plaintiffs to introduce final judgments or decrees, rendered 
in Government antitrust actions against the same defendants, as prima facie 
evidence of all issues determined in prior adjudication. Exempt from its pro- 
visions, however, are judgments entered before trial. Thus defendants agreeing 
to consent decrees sharply cut chances of forays by future treble-damage plain- 
tiffs. As a practical matter, avoidance of treble-damage suits may be a real 
motive for defendants’ entering a consent judgment. 

Possibly the best example of this is the recent consent decree entered 
into by the Government and Safeway Stores in settlement of a com- 
plaint filed against it on November 1, 1955. The entry of this decree 
has undoubtedly prevented a number of private suits being filed 
against it for damages resulting from the destructive price wars it 
carried on in Texas and New Mexico in 1954 and 1955. 

Safeway also protected itself from private suits flowing out of the 
criminal case filed against it by the Department of Justice for the same 
activities. 

In June 1957, the United States district court, where the criminal 
case was filed, permitted Safeway to file a plea of nolo contendere. 
The Government urged the court to reject this plea partly on the 
ground that its acceptance would deprive injured parties of the mini- 
mized burden of litigation that Congress provided in section 5 (a) of 
the Clayton Act. But District Judge Estes rejected this argument 
and attached considerable weight to the fact that a civil suit was pend- 
ing on the court’s docket against the same defendant. He did not 
anticipate, or at least he did not mention the possibility that the civil 
suit would also be settled by a judgment before testimony had been 
taken, thus denying to the food retailers in Texas and New Mexico 
who were the victims of Safeway’s practices any change of reducing 
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the tremendous burden of proof placed on them in seeking redress 
for their injuries. 

Judge Estes’ opinion also points out that the Government objected 
to acceptance of Safeway’s plea of nolo contendere on the grounds 
that Safeway pleaded nolo contendere in 4 cut of 5 previous criminal 
cases dating since 1941. So this was not a new experience for the 
company. 

It may be said that the court in this case levied a large fine of 
$187,500 and imposed suspended prison sentences on two Safeway 
officers who are no longer with the company. But this does not help 
the food retailers injured by the company’s practices to recover the 
damages they suffered. It is undoubtedly true that Safeway was 
better able to pay the fine of $105,000 imposed on it alone than were 
many of its victims able to sustain the loss inflicted on them by reason 
of Safeway’s practices. Some of these lost their business completely. 

Senator Humpurey. Before you go on, isn’t it true, then, in this 
kind of situation that you have just alluded to that while the consent 
decree may have the effect of settling the case insofar as the Gov- 
ernment is concerned and gives the Government a fairly good record 
in terms of its antitrust enforcement policies, and may even in some 
instances have the effect of bringing up a certain practice or a certain 
corporation, that it doesn’t have the deterrent effect upon the con- 
tinuation of these wrongdoings that a treble damage suit would have 
if prosecuted before a jury and judgment were given ? 

Mr. Bison. I think that is absolutely clear, Senator. 

Senator Humrurry. In other words, in this instance, if Safeway 
had to stand trial in a public court, before a jury, on a treble suit and 
the judge and jury levied a judgment against them, wouldn’t the 
Safeway be a little less apt to repeat its old bad habit of price wars 
and discriminatory repricing practices, competitive repricing prac- 
tices? 

Mr. Bison. If they were required to make restitution for all of the 
damages they created on small- and medium-sized enterprises, I think 
it would be the most effective deterrent you could possibly think of. 

Mr, Jenin. There would be the seventh indictment of Safeway. 

Mr. Bison. That is right. I think the time has come for Congress 
to give serious consideration to deleting from section 5 (a) of the 
Clayton Act the proviso making this section inapplicable to consent 
judgments or decrees entered before any testimony has been taken. 
[ts existence has seemed in recent years at least to have encouraged 
consent judgments and decrees for the purpose of making it more diff- 
cult for injured parties to bring private suits and recover damages 
they have suffered by reason of antitrust wrongdoing. TI realize there 
are two sides to this question, but nevertheless the value of section 
5 (a) to private litigants has not proved as useful as President Wilson 
and Congress hoped for 44 years ago. 

I should like to turn to another area where action is needed. T refer 
to the opinion of the Supreme Court handed down only recently 
holding that persons injured by violation of section 3 of the Robinson- 
Patman Act may not sue the wrongdoer for treble damages and an 
injunction under the antitrust laws. One of the cases in which the 
Supreme Court reached this conclusion was Safeway Stores v. Harry 


V. Vance, Trustee in Bankruptey for Frank Melvin 7 hompson, Bank- 
rupt (4 78S, Ct. 358 (1958) ). 
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This was an action by a trustee in bankruptcy of an operator of a 
retail food store in Albuquerque, N. Mex. It arose out of destructive 

ricing practices of Safeway carried on during 1954 and 1955 which 
ed the Government to file the criminal and civil actions against Safe- 
way that were just referred to. The charges ag: inst Safeway 
covered 

Senator Humpurey. At this point I think it would be interesting 
to note, Mr. Bison, some information which has been brought to my 
attention entitled, “The 7th Biennial Grocery Study of Supermar- 
keting, USA, 1957.” I have here the exhibit of the A&P operating 
area and the exhibits of what are known as the Safew: ay operating 
area, the volume of sales, the number of stores, the amount done on 
an average per store, the operating area, the number of counties and 
cities, et. cetera. While possibly this record cannot show this graphic 
material, at least we can keep this information for our files and it will 
be for all inquiring minds to review. 

No. 1, we see here the operating area of the A&P is mostly all east 
of the Mississippi River, with the exception of one rather substantial 
corner of lower California, southern California, and a little down in 
Texas, and another grouping around the Kansas City-St. Louis area, 
getting over into Kansas and Missouri and a slight amount up into 
Iowa, but most of it is to the east of the Mississippi River, with the 
exception, as I pointed out, of some in Texas and a small amount in 
California, or, a rather substantial amount in California. Now that 
isthe A&P. 

Now when you go over here to Safeway, you will notice that by some 
strange set of circumstances or happy coincidence the operating area 
. Safeway is west of the Mississippi River and increasing in its cov- 

rage and intensity as it gets into the Rocky Mountain States, with 
a a little island or so of oper ating activity in the Maryland-Washington- 
Virginia area, and then another up into the Bridgeport- -Hartford- 
New York-Newark area, where the large concentration of population 
is, but the eye can see this quite well—there is Safeway, and for those 
that are not colorblind, here is the A&P. So they divided up the 
Nation, so to speak. 

Now the giants have a way of respecting each other, apparently, but 
when it comes to the small industry, they are sort of open hunting for 
at least the surface indications are that Safeway has a predomin: int 
market position in the West and A&P a predominant market position 
in the East, with the dividing line being more or less the Mississippi 

River or in what is known as the Mississippi Valley. 

The area that you are now talking about, the New Mexico area, you 
will notice that there there is no competition between the A&P and 
Safeway, and I must say that the marketing map shows New Mexico 
almost full coverage or at least I would say a four-fifths coverage of the 
area or three-fourths coverage of the area known as New Mexico by 
Safeway. 

Go ahead. I just thought I would note that. We have 1 of these 
superimposed exhibits which reveals again what I was merely pointing 
out, the A&P area and the Safeway area, and then just the 1, 2—about 
5 areas in which the 2 giants are competing for the same market area. 

Senator Lone. Off the record. 





1 Retained in committee files. 
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Senator Humpnrey. Proceed. 

Mr. Bison. I want to just briefly cover the charges against Safeway. 

(1) Attempting to secure an arbitrarily determined proportion of 
the total retail business in food and food products in each of the cities 
in its Dallas and E] Paso divisions by fixing arbitrary sales quotas for 

ach of its stores, and by requiring these quotas to be attained by its 
personnel. 

(2) Engaging in price wars in selected cities in its Dallas and E] 
Paso divisions in order to injure and destroy retail competitors and to 
achieve its arbitrary sales quotas by intentionally operating its stores 
in selected cities in Texas and New Mexico below the cost of doing busi- 
ness; by intentionally nian numerous grocery items below invoice 
cost; and by intentionally selling numerous grocery items lower than 
prices charged for them in other cities in other parts of the United 
States where it was not carrying on such price wars. 

Vance alleged that the bankrupt Thompson lost his business as a 
proximate cause of Safeway’s illegal actions. He claimed damages of 
$45,000. In January 1956, the district court dismissed the action and 
ruled that section 3 of Robinson-Patman Act did not afford a private 
litigant an action for damages. 

Vance appealed to the court of appeals which reversed the judg- 
ment of the district court holding that an action for damages could 
be maintained under section 3 of the Robinson-Patman Act. 

On March 4, 1957, es Supreme Court granted certiorari, and as we 
have seen, it held in. Janus iry of this year that a private party injured 
by a violation of section 3 could not sue under it for damages. 

Senator Humpurey. That was that 5 to 4 split decision ¢ 

Mr. Bison. That is right. 

Senator Humpnrey. And that is the one we have a bill in on which 
we are going to do something about, and I surely feel, without passing 
any value judgment upon the ev idence that the C ourt heard, wii atever 
that. evidence may have been in this particular case, it surely is not 
at. all controlling as to what has been the public policy of Congress 
under section 3, and it ought to clarify it unmistakably, and I believe 
the language will do so. The Sparkman bill (S. 3079) to which Sen- 
ator Thye referred, and I am a cosponsor of that bill, and several of 
us are, but I hope your organization will give us help in engendering 
support for that needed legislation. ; 

Mr. Bison. We are, Senator. 

It is important to us. The price war which Safeway waged in 
Texas and New Mexico led to the Government criminal and civil ac- 
tions, and the suit by Vance, lasted some 22 months and, according to 
the evidence obtained by the Government, Safeway lost some $4 mil- 
lion in the first 15 months of the war on the hundreds of items it 
sold below cost. 

Senator Humrurey. Now I am not too well informed on this, Mr. 
Bison, except in the general. You know I read about the court cases 
and we as members of this committee get information on it. 

I was just saying here to counsel “of the committee this was verv 
inte resting, and I looked at the map on Safeway and I notice the El 
Paso area in Texas—I have been in that area—it is very well covered. 
This small merchant must have had quite a time there. 





‘For text of S. 3079 see exhibit 2, p. 18. 
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Then you get over in the Dallas area on the map and again you 
see it is very well covered by Safeway stores. During the period of 
the price wars, I suppose that during ‘that period the prices were sub- 
stantially reduced; is that correct ? 

Mr. Bison. Very, very much so. 

Senator Humpurey. What happened after the war was over, after 
the 22 months? 

Mr. Bison. They went up. I can’t give you the exact figures on 
how much they went up, but they did go up 

Senator Humpurey. In other words, this era of good will and re- 
duced prices did not become as habitual as the violations of the anti- 
trust laws, apparently ? 

Mr. Bison. I think we know, Senator, from our history of the anti- 
trust laws, certainly the Standard Oil case and other cases, that the 
road to monopoly g yoes through a period when prices are cut down low 
to destroy competitors and when that is done, they go up a substantial 
amount. The road to monopoly does result in very low prices, but it 
is kind of like a lost week end; when you get back, when the monopoly 
is created and the competitors destroyed, then the prices return. ‘This 
is certainly true in many industries w here this has taken place. 

Senator Humpurey. Would it be possible for your organization to 
buttress this testimony by submitting to this subcommittee a survey of 
the price developments in these areas that we are referr ing to? 

Mr . Bison. It would be, Senator. I would hope that sometime this 
year your committee will undertake to have field hearings in Texas, at 
which time you could listen to the people themselves who were on the 
firing line and get first hand testimony. I think there would be noth- 
ing better for the people down there, as well as for yourselves, the Con- 
gress and the Senate, and everyone concerned, to have a field heari ing. 

Senator Humpurey. I think that is a good idea. I believe in taking 
the Government out to the people instead of having the people pay their 
way in here to come see the Government. We will look into that. 

Mr. Bison. You could have people before you who were utterly 
destroyed and their business wiped out. They would be speaking from 
first hand knowledge. It would not be hearsay, but it would be 
exactly what happened. I think that would be very valuable if you 
would find the time to do that. 

Senator Humenrey. What area do you think would be most desir- 
able to visit? These two areas, El Paso and Dallas? 

Mr. Bison. Yes; Dallas and El Paso. 

Senator Humenrey. Albuquerque ? 

Mr. Bison. Albuquerque, N. Mex.; Dallas and El Paso. We cer- 

tainly would offer the services of our group and our people in arrang- 
ing or in helping your committee and you could have very exc ellent 
hearings i in which all of the facts could be brought out. 

Senator Humpnrey. You know one of the things that just dawned 
on me as you were talking to us, we have these exhibits overseas of our 
trade fairs, and we have our great supermarkets. They are wonder- 
ful. Of course, every American is very interested in these supermar- 
kets, but sometimes I wonder if it wouldn’t be a good idea to have an 
exhibit of just a really good community store—you know the kind we 
grew up with. 

Mr. Bison. That thought has occurred to us and it has occurred to 
other people in industry. We go over to these countries like Yugo- 
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slavia, where the population is generally poor, and we put up a tre- 
mendous supermarket involving hundreds of thousands of dollars. 
We kind of gloat, you know, with pride that this is what America 
stands for, and yet most people that are there know that that type of 
operation is totally out of the question for those people. They would 
be more tito | in a community store, either a superette or small 
supermarket, but there is something about Americans I guess generally 
that they like to br: ag and maybe that has something to do with it. 

Senator Humenrey. I think one of the best exhibits we could put 
up in a country like Yugoslavia or Brussels or anywhere else is have 
a store—you know I am an old pill pusher, a druggist—I would like 
to see some stores up there and say that thousands of people in the 
United States own stores like this, and give the sense of ownership, 
the pride of ownership, proprietorship, the inspiration to people in 
other places of the world that the United States is not just a great 
big corporation. Corporations have their role, their place, but also 
a partnership and proprietorship and really the success of the United 
States is the thousands, yes, millions of private entrepreneurs that 
get in and dig and develop markets and package stores and retail 
outlets and wholesale outlets. That is what made the country. 

Mr. Bison. It often seems, Senator, and I am sure it does to you, 
that we put our wrong foot forward in these countries. One exam- 
ple of that is, I think, what you pointed out. 

Senator Humpnrey. Maybe we ought to talk to these fair people 
about these things. I am just sort of thinking out loud with you 
as we go along. I hadn’t any idea I was going to mention this. 
Proceed. 

Mr. Bison. When these cases were filed it was hoped that they 
would test how far the antitrust laws allow a large food chain to use 
price cutting in selected markets as a weapon of destruction against 
smaller competitors. In the past there has been only a few cases 
dealing with this type of monopolistic practice and none of any im- 
portant consequence in rett il food distribution. 

The lethal effect of this practice on food retailers can hardly be 
overemphasized. 

Community food retailers and small multiunit operators have a 
very significant disadvantage in competing against organizations 
with a large number of stores in several States cover ing a large part 
of the country. Interstate organizations, with units in a large num- 
ber of States, have the ability as well as the opportunity, to carry on 
price wars in selected markets to acquire a predetermined percentage 
of food store sales in such areas. The losses they suffer in such locs 
tions can be met by siphoning profits from other markets where they 
are operating at a profit. 

Senator Humrnrey. This is obviously one of the most glaring 
evils of predatory pricing practices you can find, and we have to find 
a way to stop this. 

Mr. Bison. It is one of the most lethal weapons against the com- 
munity-store operators. It is only a question of time because they 
cannot sustain losses month after month, year after year, when three 
x four hundred grocery items are sold below warehouse replacement 
costs. It is true the only question is how long? 

Senator Humpnrey. I remember my dad used to say to me it is the 
system against the family. That is about what it amounts to. No 








42 ANTITRUST ENFORCEMENT 


matter how hard you worked, you could only live so long, but some 
of these outfits have a kind f lethal immortality, but most of us are 
earthly — kind of from dust to dust. 

Mr. Bison. Most of this is taken from an opinion of Justice Doug- 
las, and he was speaking for a unanimous court when he said: 

If this method of competition were approved, the pattern for growth of mo- 
nopoly would be simple * * * The competitive advantage would then be with 
the interstate combines not by reason of their skills or efficiency but because of 
their strength and ability to wage price wars. The profits made in interstate 
activities would underwrite the losses of local price-cutting campaigns. 

At this point I should add that as counsel for the association I rep- 
resent here, many complaints involving this type of practice have 
been sent to me by food retailers in various parts of the country. Only 
recently I receiv ed such a complaint involving charges of destructive 
price wars waged in North Carolina by another I: urge chain. Iam not 
prepared to discuss this matter in detail because we are now engaged 
in gathering evidence to sustain a charge. It is only fair to add,  how- 
ever, that none of the situations brought to our attention have been 
as bad as that which prevailed in Texas and New Mexico in 1954 and 
1955. 

Senator Humrurey. Mr. Bison, I just want to say in reference to 
North Carolina, a situation with whic h I am not familiar, but we will 
look into it and if this destructive price war that you allege continues 
and if the facts indicate that it is underway and is continuing, we are 
going to see to it that at least one or more of our staff people go down 
to that area and gather some data. 

Mr. Bison. We appreciate that. 

Senator Humpnrey. And also to serve warning upon these price ag- 
gressors—that is what they are—and violators that the Government 
is not going to look with a kindly eye upon it, but, rather, with a 
jaundiced one. 

Mr. Bison. It could very well be, Senator, if some investigators 
from your committee went there, it might clear the situation up very 
quickly. 

Senator Humpnrey. Well, let the word get out that if they are en- 
aged in this nefarious practice of the violation of the intent of the 
aw and spirit of the Robinson-Patman Act and the Clayton Act, 

that we shall send competent counsel and investigators to bring about 
the necessary inquiries. 

Mr. Bison. Thank you. We appreciate that, Senator. This is no 
assurance, however, that the evil which we are concerned with will not 
return as bad or worse than Texas and New Mexico food retailers 
faced a few years ago. 

In our judgment, preservation of competition in food retailing re- 
quires the restoration of section 3 of the Robinson- Patman Act as a 
part of the antitrust laws, just as bill S. 3079 proposes. Passage of 
this measure this year is a small part of what needs to be done. 

Personally, I would suggest making section 3 stronger by eliminat- 
ing the word “purpose” from that section and making the injury 
standard similar to that contained in section 2 (a) of the Clayton Act, 
as amended by the Robinson-Patman Act. Since section 3 has never 
been enforced, we have no case law interpreting its terms, but I fear 
that it will be construed to require proof of intent to injure. If so, 
only the most extreme cases could be won under this section. 





Oe 


‘~~ 


we Poe 


+ 


ANTITRUST ENFORCEMENT 43 


Senator Humpurey. We are going to discuss this with the Depart- 
ment of Justice people tomorrow and while I am not the main author 
of S. 3079—Senator Sparkman, as you know, is—I am sure both 
Senator Sparkman and his cosponsors are also ‘subject to convincing 
if there is reason to believe that what we have proposed is not adequate. 

Mr. Bison. Well, it is a step in the right direction certainly, but it 
isasmall part really of what needs to be done. 

Another thing that might be considered is to clarify the section to 
remove questions of constitutionality that have arisen with respect 
to it. I might say in the case of Safeway v. Vance, the judge there 
had grave doubt about. the soninaianiion of that section because 
of the provision prohibiting unreasonably low prices, 

In conclusion, I should like to call your attention to the importance 
of private suits in antitrust enforcement by pointing out that during 
the current fiscal year Congress appropriated to the F ederal ‘Trade 
Commission $5,950,000 and $3,785,000 to the Antitrust Division of the 
Department of Justice. This amounts to a total of $9,735,000 which 
the Federal Government has allocated to antitrust enforcement during 
this year 

Some perspective can be given this figure by mentioning that two- 
thirds of this same amount ($6,500,000) was ‘appropriated this year 
for Government’s participation in the international exhibition of 
Brussels. And the Government spends over five times the antitrust 
enforcement appropriation for the Immigration and Naturalization 
Service alone. This should not be construed as comment critical of 
either of these uses. I only mention them to demonstrate that in terms 
of funds appropriated, we as a nation regard antitrust enforcement 
by the Federal Government as a very minor and unimportant activity. 
Since this seems to have been the case since the first antitrust law was 
enacted, and since there does not appear to be any substantial change 
in this policy contemplated, it demonstrates the great need to make 
private suits far more effective as a means of enforcing the antitrust 
laws. 

Certainly a great deal needs to be done if our children are to have 
the benefit of a really competitive system of retail food distribution, 
and I might say, Senator, that this is an issue here today, what our 
children are going to have. 

The fears expressed in this statement are widely shared not only in 
the food industry but in the Government as well. In commenting on 
the entry of the consent judgment in the Safeway case, Attorney Gen- 
eral William P. Rogers stated: 


The judgement reflects the continuing concern of the Antitrust Division over 
predatory practices and growing concentration in the food idustry, which so 
vitally affect the cost of living. 

Time is running out, gentlemen, and I must urge the imperative 
need for action by Congress to strengthen the antitrust laws and their 
effective enforcement before it is too late. 

On behalf of the thousands of community food retailers in this 
country, I thank you for the opportunity of appearing here today. 

Senator Humrnrey. Thank you very much. 

I would make the suggestion that this excellent statement be sent 
to members of the Senate Committee on the Judiciary that are en- 
gaged—that is, the antimonopoly section, Senator Kefauver and 
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O’Mahoney’s group—with a covering letter from you. This is a good 
statement and it has solid substance to it. We are not a legislative 
commitee, as you know; we make recommendations to legislative com- 
mittees, and the recommendations of this overall committee are gen- 
erally pretty well honored and accepted by our legislative committees. 
But I do think that here again you should buttress your case by taking 
this up on both sides of the Congress, in the House and the Senate, with 
the appropriate Members, and with some personal follow-through on 
the part of your members that have Senators or Congressmen on these 
respective committees. 

You know that on S. 11 a good deal of follow-through has been made 
and I think to good avail and good effect. 

Now one other thing. I have felt for a long time the way you do, 
that the amount of money appropriated for our antitrust enforcement 
and for the Federal Trade Commission in inadequate. I regret that 
the Government doesn’t seem to ask for much more than it gets. I 
mean what the Government asks for through the Bureau of the Budget 
it just about receives and you know what the situation is around here 
in Congress. I mean it is really more difficult to get more than the 
Bureau of the Budget asks for than it is to break into outer space. 
I think the Vanguard will go up before that happens. 

Mr. Bison. Maybe, Senator—sometimes I feel this is true—we in 
this country believe in antitrust enforcement, but not too much. 
And when you think we spend $9,750,000 a year, and we are spending 
over that for the Brussels Fair—actually I read in the New York 
Times yesterday it was $14 million. 

Senator Humpurey. It will be more than that. By the time it is 
through, it will be around $14 million. I am for it; in fact, I advocate 
it. 

Mr. Bison. Really you judge value somewhat on the amount of 
money you put into these uses. That is a good standard to judge 
value and on the basis of how much money is appropriated for anti- 
trust, it is a minor, insignificant importance. 

Senator Humpurey. I have never been able to understand why 
the district attorney’s offices all through the Nation didn’t have more 
specialized effort in the field of antitrust enforcement. 

Mr. Bison. Some time ago, when Judge Barnes was head of the 
Department of Justice Antitrust Division, I called his attention to a 
section of the Clayton Act which gives the United States attorneys 
authority and a duty to enforce the Clayton Act. I asked him why 
he didn’t feel that the United States attorneys could do this job and 
he wrote me a letter—I am sorry I don’t have it with me—which said 
that the Department felt that these cases were too difficult for a United 
States attorney to handle. This amused me because a United States 
attorney handles a lot of difficult cases. 

Senator Humpnrey. I would like to have you get us a copy of that 
letter. R 

Mr. Bison. I would be very happy to make it available to you. 

Senator Humpurey. If you could give it to our staff possibly by 
tomorrow, it would be helpful. If not, whenever you can, but I 
would prefer tomorrow because we are having Justice Department 
people here. It isn’t a question of whether it is difficult; it has noth- 
ing to do with getting the job done. Anything that isn’t difficult, 
you don’t need any help for it. 
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(The letter referred to follows :) 


ExHIsIit 5 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., February 16, 1955, 
Henry BIson, Jr., Bsa., 
National Association of Retail Grocers, 
Chicago, Ill. 


DEAR Mr. Bison: I have your letter of January 26, 1955, and have carefully 
noted the views that you have expressed in that letter. 

The suggestion which you make has been studied at various times. As you 
know, the subject of price discrimination is one which requires expert knowl- 
edge. It was in recognition of this that Congress provided the Federal Trade 
Commission with enforcement jurisdiction over Robinson-Patman Act viola- 
tions. However, practical limitations imposed by the lack of adequate tech- 
nical staffs in many United States attorneys’ offices and the need for uniformity 
of action throughout the country under a statute such as this one makes it 
unfeasible to rely primarily upon United States attorneys to enforce this legis- 
lation. 

We are interested in the viewpoint you express, and you may be assured 
that we shall give further consideration to this entire problem. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 

Mr. Bison. It is another case of Congress passing the law saying 
such and such should be done and an executive agency deciding it 
shouldn’t do it. 

Senator Humpurey. I hope you won’t think I am being unkind or 
critical when I make this comment: When I look over the mail I re- 
ceive from merchants throughout the country, they write to me on all 
kinds of things. They get worried about socialized medicine and 
they get worried about foreign aid and this and that, but I will be 
dar ned, even as they are being ground to death, literally, by monopo- 
listic practices, they have their attention diverted w: ay off over here 
someplace else. How that happens, I am not going to try to describe. 
I have some feelings in my own mind how it happens. Many of 
them belong to business organizations that for some reason or an- 
other don’t emphasize the necessity of enforcement of the Robinson- 
Patman Act, for example, or the active participation of the Federal 
Trade Commission and enforcement of the Clayton Act and antitrust 
laws. 

Now I know what your organization does and we have great respect 
for what you do, but more grocers and druggists write to me about 
farm price supports than they do about their own problems and they 
are led off in the woods here someplace by publications and editorials 
about these problems that do not relate directly to their own business 
operations. 

{am not saying these are not problems of civic interest and citizen- 
ship responsibility, but the immediate problem it seems to me is the 
one that comes right down to your store fires and your own operations. 

Mr. Bison. Senator, it has always been difficult, very difficult in 
the field of antitrust to get a popular conception of what these laws 
are to do, what their purpose is, and when they are not being used 
for that purpose to bring about action to correct the situation. 

The trouble is that antitrust laws are difficult for the average person 
to understand. 
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The other point I want to make clear to you is that in many cases, 
especially with price discrimination, these people are being robbed 
and they don’t know it. They are not aware of it. Now take a 
large buyer, who gets a price discrimination or advantage that is 
not given to his competitors. It is secret. These community oper- 
ators don’t know they are being discriminated against, so it is pretty 
hard to object to something they don’t know is being done to them. 
But in the last 3 years I feel much better about the situation. I think 
business is awakening more to this problem than ever before, Sen- 
ator, and I think both of us will see more and more of this as time 
goes on. 

Senator Humpnrey. I hope so. 

Thank you very much, Mr. Bison. 

Now we have further witnesses we will hear this afternoon. It is 
getting rather late, so I think we will recess now and we will hold our 
hearings this afternoon in the Old Supreme Court Chamber. 

This has been a very helpful hearing this morning. We will recess 
now until 2:15. 

(Whereupon, at 12:50 p. m., the hearing recessed, to reconvene 
at 2:15 p.m. the same day.) 


AFTERNOON SESSION 


Senator SparKMAN (presiding). Let the committee come to order, 
please. 

This is a subcommittee of which Senator Humphrey is chairman. 
The Senator has been unavoidably detained and he suggested that we 
start the meeting. He stated he would be here in just a few minutes. 
Senator Thye has been here but had to leave momentarily but will 
return very soon. 

Senator Schoeppel sent word that he was unable to attend this 
afternoon because of his necessarily attending the hearings in the 
Interstate and Foreign Commerce Committee. It seems that he is the 
only Senator present that is conducting the hearings. He wanted it 
understood that he was not able to be here for that reason. 

Our first witness will be Mr. J. W. Parkman, Jr., president of the 
Dothan Ice Cream Co., Dothan, Ala., and president of the National 
Independent Dairies Association. 

Mr. Parkman, we are glad to have you here, glad to have you before 
us. I have a copy of your prepared statement, so you just proceed 
in your own way. 


STATEMENT OF J. W. PARKMAN, JR., PRESIDENT OF THE DOTHAN 
ICE CREAM CO., DOTHAN, ALA., AND PRESIDENT OF THE NA- 
TIONAL INDEPENDENT DAIRIES ASSOCIATION, ACCOMPANIED 
BY D. C. SCOTT DANIEL, GENERAL COUNSEL, NATIONAL ASSO- 
CIATION OF INDEPENDENT DAIRIES, WASHINGTON, D. C. 


Mr. Parkman. Before we begin, I would like to say that I am a 
strange kind of bird up here. I have never appeared before any com- 
mittee in Washington. 

I am not an expert in any field and I am sure my statement will 
show my amateur status. But I did want it not to reflect on my legal 
counsel here. 
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This is my own statement, I would like to make it clear. 

Senator SparKMAN. | heard Dr. Killian tell this little story re- 
cently—you might kee about being an expert. 

You have heard the old saying that an expert is a fellow far from 
home. He expressed it another way: He said “the further from home 
you are the smarter you are.” 

Mr. Parkman. Maybe I am not far enough. 

Senator SparKMAN. You are pretty far from home. Maybe you can 
qualify as an expert. 

Mr. Parkman. Thank you, sir. 

Mr. Chairman and members of the gay ie my name is J. W. 
Parkman, Jr., wna nt of the Dothan Ice Cream Co., Dothan, Ala., 
and president ‘of the National Independent Dain ies Association. Iam 
here today to speak as a small independent businessman in the diary 
industry, and not as president of the National Independent Dairies 
Association as we are a fairly young organization and I am not au- 
thorized to speak for this entire group. My views are my own and 
those that I have gathered from other independent dairymen from dif- 
ferent sections of the country. 

May I first try to make it clear that I do not think that because a 
company is large that it is necessarily bad, or that a company is auto- 
matically good because it is small. However, it is well known to each 
of you that companies with almost unlimited economic resources can 
set the pace for any industry, and those of you in office have already 
seen fit to try to control this power. 

What effect have these laws had and what protection and help do 
they actually afford the small independent ? 

To help aswer these questions and others, and to help advise dairy 
independents of their rights, the National Independent Dairies As- 
sociation was formed. It grew from the knowledge that many dairy 
independents could not by themselves afford proper legal counsel in 
Washington, and from the further realization that when the Federal 
Trade Commission proceeded against some of the large dairy com- 
panies, we did not know what effect it would have on small companies. 
What would be the outcome? How would it affect us if the cases were 
decided against the major chains?) What would be the effect on all 
of us, and especially those who testified against these large companies, 
if these charges were not upheld ? And if the charges were not up- 
held, would the Government wash its hands of the entire matter and 
leave us without any help or hope of some protection ? 

Other fine dairy associations were already in operation but none 
could advise the independents on their particular problems as they 
represent compainies of all sizes. A small company of dairy inde- 
pendents banded together and retained an attorney in Washington to 
see if we could g: ather information that would help us plan our future. 
From this group came the idea of the National Independent Dairies 
Association so that all independents in the dairy business could become 
better informed and to give these independents a voice in Washington 
to speak for them and their problems. 

We worked for several years and finally in May of 1957 in Chicago 
the National Independent Dairies Association was actually formed. 
At this meeting we received the following encouraging and inspiring 
telegram from the chairman of the Senate Small Business Committee, 
the Honorable John Sparkman of Alabama, and I quote: 
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EXxuIsit 6 


J. W. PARKMAN, Jr. 
Temporary Chairman National Independent Dairy Association 
Congress Hotel, Chicago: 

I am greatly pleased to hear of your plans to organize an association of the 
independent business men in the dairy and ice cream fields. 

I am keenly aware of the many serious competitive problems confronting the 
Nation’s small dairymen and ice cream manufacturers. I have observed how 
almost unrestricted merger activity in the dairy and ice cream industry has 
proposed an alarming state of economic concentration. I shall welcome the co- 
operation of your group in my efforts to check the tide toward monopoly in the 
dairy and ice cream industry. 

In the activities of your organization, be guided by the principle that a trade 
association should properly be the servant, not the master, of its members. Let 
your association promote the welfare of its members by providing factual infor- 
mation, not propaganda; by counseling restraint, not aggression; by advising 
good example, not coercion. In short, use your group for educational purposes 
rather than to enforce conformity. 

The association must be prepared to adopt itself to constantly changing tech- 
nological and economic conditions. At all times, it should also strive to per- 
petuate the traditional system of dynamic free enterprise. Along such lines, 
your group will achieve its true destiny as a bulwark of American business 
freedom. 

Please extend to each and every one of your members my warmest best wishes. 
I wish that I were there with you to do it personally. Hoping for the success 
of your new organization, I remain sincerely yours, 

JOHN SPARKMAN, 
Chairman, Senate Small Business Committee. 


We hope that Senator Sparkman and all of you will be pleased to 
know that we are following his sound advice. This association was 
formed for and is being run by its members; our aim is to serve not 
only the dairy independents but the entire industry. Without any 
paid workers, with the exception of our attorney, we now have ap- 
proximately 180 members from 32 States and we seem to be growing 
very rapidly. This is evidence, we think, of the need for this asso- 
ciation by dairy independents. 

In studying our problems and the goals for the National Indepen- 
dent Dairies Associ ation, we were told by Government officials that 
there was such a need—that small dairymen had no voice to present 
its problems before Members of Congress such as you and other inter- 
ested Government officials; further, that the only group of any size 
of independent manufacturers and producers left was in the dairy 
industry. In fact, Senator Sparkman said to us on one occasion, “You 

are the last of the Mohicans.” This same remark was made by another 
Gov ernment officials to the same group. 

Since the time when the Declaration of Independence and Consti- 
tution were written, it has been recognized by deep-thinking patriotic 
American leaders such as you that strong independent businesses are 
essential to our continuing freedoms—our very way of life. Observ- 
ers at the Nuremberg trials of Nazi war criminals have stated that it 
was definitely proven that Hitler’s rise to power was made possible by 
the concentration of economic power in the hands of a few men or 
companies. 

No, the National Independent Dairies Association is not strictly a 
selfish organization as we feel that in our efforts to strengthen and 
support small independent business, we are serving all of America. 

What are the problems facing many of the dairy independents 
today? They are many, and I am sure that the Federal Trade Com- 
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mission has volumes of documented evidence as to the many unfair 
trade practices in the industry. To briefly review a few, I would 
like to mention the following: 

(1) Loans of large sums of money by financially powerful com- 
panies in order to gain choice accounts from independents. 

(2) Extra discounts to multiple unit accounts covering territories 
too large for the average independent to serve even if he could meet 
the price 

Discounts are evidently based on number of stores served and not 
- v olume of business done by each outlet. 

(3) The manufacture and promotion of sale of private labeled 
products to multiple store units which usually command and receive 
a low price. 

Again, this covers too large a part of the country, as a rule, for 
any independent to hope to compete with, even if he could afford to 
meet the price. 

(4) To induce good customers to buy all of their ice cream and 
milk products from one company, extra discounts or extra equipment 
is offered, this equipment to be used for the storing of meat or frozen 
food not related to dairy products. 

In case of a State milk control board, these practices are still con- 
tinued except that discounts covering both milk and ice cream are 
given on ice cream only. 

(5) Low priced or so-called traflic brands of ice cream selling far 
below their regular brand named products were introduced by large 
companies and are offered to all accounts. 

However, here again, we believe the larger and better accounts 
from the volume angle receive special discounts as we only have to 
pick up our daily paper to see ice cream and, in some areas, milk be- 
ing offered at retail below any published wholesale price of any large 
company’s price list that we have been able to obtain. The dis- 
counts take the form of rebates, advertising allowances, extra equip- 
ment and/or free merchandise, of which no record is made so far 
as we know. 

But perhaps the most dangerous practice facing the independent 
dairyman and the entire dairy industry is the manufacturing and 
packing of their own ice cream, milk and milk products by large re- 
tail chains. Dairy products are in demand as an important part of 
the diet of Americans today and on account of this popularity, built 
up over a long period of years, they are being used as a football or a 
drawing card. T his 2 is causing price wars and tremendous profit loss. 

I know of 1 or 2 States in which ice cream is bei ‘ing produced and 
sold by a retail grocery chain at 60 cents per gallon and at times 
lower. Gentlemen, from our own experience we know that we could 
not possibly make a gallon of ice cream and put it into a carton for 
60 cents, if you counted nothing but ingredient and carton cost. We 
would chi ullenge anyone to show us that a profit could be made at that 
price. 

This practice is growing and unless halted will bring loss of all 
profit to companies oper: ating in territories where such practic es pre- 
vail. I am told that milk companies are facing the same problem. 

This use of dairy products as loss leaders is of such concern that 
even editors of trade journals of supermarkets and the dairy industry 
are constantly trying to influence their readers to put a stop to it. 
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The dairy industry is a large industry; it is inherently a local in- 
dustry supporting thousands of Ameri icans, and it should not be 
kicked around by anyone for their own selfish interests. 

You are aware of the fact that in the 1920’s by a consent decree 
with the Department of Justice, the meatpackers discontinued their 
retail business. ‘This evidently was done to protect retailers. Today 
it seems that the shoe is on the other foot—that perhaps some consid- 
eration should be given to the problem of manufacturing by retailers. 

What should be done? I would not presume to be able to advise 
men of your ability, but I would like to suggest the following for 
your consideration. 

If you do see a need for more help for dairy independents and 
others, then this information must be brought to the attention and 
understanding of every small-business man in the United States in 
order that he | may know of any help and protection that is provided 
and that he may learn of his own responsibilities under the law. 
Further, if possible, he should be provided with some method of quick 
relief under the law. 

A friend in the milk business told me a few weeks ago that if a price 
war near him should spread into his territory, he could be forced out 
of business in two months. 

Medicine may be a fine cure, but it doesn’t help much if applied 
too late to save the patient. 

We as independents are not asking for and do not expect any unfair 
advantage over our larger competitors. They, too, have their prob- 
lems, and some of us, at least for the present time, are experiencing 
fairly reasonable ethics in our competitive battle with some of them. 
However, they do have power and in case they should get careless 
with this power or overambitious, then, like any power that becomes 
dangerous, it must be controlled. 

All that we as independents can expect or hope for is to create a 
favorable atmosphere in which we can compete on a fair basis for 
our share at the market place in our efforts to make a living for our 
families, our fellow workers and ourselves. 

Progress cannot be stopped but in the competitive battle, as in 
the boxing ring or on the sports field, a referee at times is essential 
to fair play and equal opportunity for all, both large and small. 

Thank you for your attention. It is most encouraging to a small- 
business man from Alabama to be able to appear before some of the 
leaders of our great Nation and find them honestly and sincerely in- 
terested in the problems of the small-business man. 

If at any time the National Independent Dairies Association or I 
can be of service, it will be a pleasure to have you call on us. 

Thank you, Senator. 

Senator Sparkman. Thank you. 

Now, Mr. Daniel, you have a statement that you wanted to present. 
You just proceed and we can ask questions of both of you after you 
have finished. 


STATEMENT OF D. C. SCOTT DANIEL, EXECUTIVE SECRETARY AND 
GENERAL COUNSEL OF THE NATIONAL INDEPENDENT DAIRIES 
ASSOCIATION, WASHINGTON, D. C. 


Mr. Dantet. Thank you, Mr. Chairman. 
We are, of course, deeply appreciative of this opportunity to appear 
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before this committee and to present to this committee, and through it 
to the Congress, the situation that prevails, and which has prevailed 
for many years, in the dairy industry. 

I am the executive secretary and general counsel of the National 
Independent Dairies Association. The membership of the associa- 
tion is composed of about 180 small independent dairymen who are 
located in about 82 States of our Nation. Some of those members are 
engaged in the manufacture and sale of ice cream; some in the proces- 
sing and sale of milk and the manufacture and sale of ice cream, and 
the remainder process and sell milk. This association has been in 
existence for less than a year. It came into being as a result of the 
plight of the small dairymen who were being seriously injured and 
forced out of business by unfair trade practices with which they could 
not cope. 

Conditions in that industry had become increasingly chaotic for 
the past 5 or more years. The average small dairyman does not 
fully understand the complex laws w ith regard to trade practices. 
Nor has he the financial resources to employ | expert counsel familiar 
with the antitrust and related laws to advise ‘tan as to his rights 
when he is confronted with unfair, ruinous trade practices of his 
competitors. 

The situation in the industry became so alarming to the small dairy- 
man as he saw his business being taken away from him and new 
accounts denied him, by what he considered to be unfair methods of 
competition, that he began to seek an answer to the many problems 
facing him as the result of that competition. 

In desperation a number of such small-business men organized the 
are Independent Dairies Association. Since this organization 

‘ame into being we have been constantly studying and reviewing the 
én ade practices in the dairy industry and the facts which we have 

gathered have revealed that the small independent dairyman for many 
years has had ample cause to be alarmed and distressed because of 
the unfair trade practices which have existed and do now exist in 
the dairy industry. 

The small dairyman much prefers to fight his own battles and dis- 
likes appealing to his Government for assistance. But he has found 
that he cannot successfully combat the financial giants of the industry 
who can afford to knock him out of the business arena by doing busi- 
ness at a loss in his community while making up that loss in other 
areas where they have become well entrenched. 

The small dairyman is not asking his Government to do the whole 
job of protecting him from injury resulting from the vicious, unlaw- 
ful trade practices of his competitors. Nor desires legislation which 
will enable him to personally seek and obtain redress in the form of 
treble damages in the courts. He welcomes competition based on 
efficiency, service, and quality of product. But it is impossible for 
him to compete on the highest bidder or pocketbook basis. 

We know of no better way of pointing up the unfair practices 
in the dairy industry than to cite the record. 

There are now pending before the Federal Trade Commission com- 
plaints against nine of the major dairy concerns of the Nation. In 
those ¢ ompl: \ints the respondents are charged with engaging in unfair 
methods of competition and unfair acts and practices within the 
meaning of the Federal Trade Commission Act. The respondents 
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in those cases are: Carnation Co., docket 6172 ; The Borden Co., docket 
6173; Beatrice Foods Co., docket 6174; National Dairy Products 
Corp., docket 6175; Pet Milk Co., docket 6176; Fairmont Foods Co., 
docket 6177; Arden Farms Co., docket 6178; Foremost Dairies, Inc., 
docket 6179; H. F. Hood & Sons, docket 6425. : ' 
The complaints charge that the respondents in carrying on their 
business of “manufacturing, selling, and attempting to sell, frozen 
products (ice cream), have attempted to induce, and have induced, 
retail dealers and prospective retail dealers and other handlers of 
frozen products to handle, store, and sell respondents’ products exclu- 


sively, by doing, engaging in, and carrying out various acts, methods, 
and practices.” There are 18 enumerated acts and practices, among 
which are: (1) making available facilities or cabinets to retail dealers 
and prospective dealers and other handlers of frozen products by 
sale, loan, and lease on the condition that only the frozen products of 
respondents shall be stored therein or sold therefrom; (2) making 
loans of money for building, repairing, and remodeling stores and for 
the purchase of facilities and supplying the needs of such dealers and 
handlers for general operating expenses, without receiving or con- 
templating receiving any direct interest or compensation from said 
loans; (3) making loans of money to such dealers and handlers on the 
condition, agreement, or understanding that they would not handle, 
store, or sell the frozen products of respondents’ competitors; (4) 

supplying such dealers and handlers with facilities such as soda 

| fountains and other store fixtures by sale, lease, and loan, and other- 

| wise, on the condition, agreement, or understanding that they would 

not handle, store, or sell the frozen products of respondents’ com- 
petitors; (5) repainting the interior of establishments of retail deal- 
ers and prospective retail dealers, servicing facilities or soda foun- 
tain equipment, and supplying signs and advertisements on the con- 
dition that the dealer or handler would handle, store, or sell the 
frozen products of respondents only; (6) granting discounts and 
rebates on prices of frozen products to such handlers and retail deal- 
ers in sufficiently large amounts to constitute an inducement to such 
dealers and handlers to handle, store, or sell respondents’ frozen 
products exclusively. 

It is alleged in the complaints that the acts and practices alleged 
therein “have caused a substantial number of manufacturers with 
resources insuflicient to carry on said practices to sell out to or merge 
with respondents or others or go into bankruptcy”; that said acts 
and practices and methods have and do now unreasonably hamper, 
restrain, lessen, and eliminate competion in the sale and distribution 
of frozen products and have the capacity to create in the hands of 
a few, including respondents, a tendency toward monopoly in the sale 
and distribution of frozen products. 

Hearings in those cases were held in the various sections of the 
Nation. About ninety witnesses were called by the Commission to 
testify in support of the allegations of the complaint. The record in 
each one of the cases covers thousands of pages (in one case 7,500 
pages). And in our judgment the proof fully sustains the allegations 


. 


of the complaint. We feel that a few examples of the testimony would 
be enlightening. : 

Mr. Norman Wasserman, a small retailer of 4703 217th Street, 
Bayside, New York, testified as follows: 
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EXHIBIT 7 


Q. How long did you operate that business?—A. Approximately 6 years. 

Q. Did you handle ice cream ?—A. Yes, sir. 

Q. Whose ice cream did you handle first?—A. Pierre ice cream. 

Q. And subsequently, did you take somebody else’s ice cream?—A. Yes, sir’; 
about 2 years I was there, we switched over to Meadow Gold, or Beatrice ice 
cream. 

Q. What were the circumstances surrounding that switchover? Do you re- 
eall them?—A. Well, the salesman came in and, shall we say, wanted to take 
us away from Pierre and offer us certain inducements. 

(). What were those inducements?—A. A pretty good rebate per gallon and 
a cash sum of money. 

@. How much money ?—A. $300 first time. 

(). And you had to repay the $300?—A. Well, it was in the nature of a loan, 
provided I continued buying ice cream from them for a year, that would auto- 
matically repay itself. 

q. At the end of the year, what happened then?—A. We got an additional 
$100. 

(). How long did you have to stay with Beatrice that time?—A. One year. 

q. Did you get a subsequent payment?—A. No, not until January, but I 
understood my partner, who still has the business, got $200 at the beginning 
of the year. 

Q@. What was your gallonage?—A. Oh, about 11-1200, something like that. 

* * * x * Ea . 


q. Do you recall how much discount per gallon you got?—-A. Twenty-five cents 
a gallon. 

q. Was that paid annually ?—A. No, every month we got a check for that. 

* * * * * * * 

HEARING EXAMINER. That was paid to you with the understanding that you 
would stay with them for a year and it would pay itself off? 

Tue WirNgess. Yes, sir, when I signed a contract which said I would have to 
purchase ice cream from them for a year and that would automatically cancel 
the bill. 

HEARING EXAMINER LEwts. And then the following year, you got another $100? 

THE WITNESS. That’s right. 

HEARING EXAMINER. And you signed another contract to stay with them for 
a year? 

THE WITNESS. Yes, sir. (Docket 6175, p. 3387, line 22.) 


Another example is shown in the testimony of Mr. Thomas R. 
Brooks, Jr., doing business as the Brooks Dairy Co., in Denton, Tex. 
Mr. Brooks testified as follows: 


Q. Now will you tell us about an instance that I asked about?—A. One in 
particular that I will recite, 2 years ago we lost an account to Carnation Co., 
an ice cream account. The account was the Tobin Drug Store. They had been 
customers of ours for 25 years. The reason why we lost the account to Carna- 
tion was that Mr. Tobin had an old inoperative counter ice cream freezer and 
Carnation offered to buy it from him for the account, and the consideration was 
$1,000. 1 will have to repeat Mr. Tobin’s explanation to me. He said the 
freezer was not in operating condition and Carnation knew it and said they 
would discard it after they removed it from the building, so the transaction in- 
volved the actual purchase of an account from us for the sum of $1,000, ac- 
cording to Mr. Tobin. 

(). How much gallonage was involved in that account ?—A. About 1,500 gallons 
a year. 

Q. Is that a good account up in your area?—A. No, sir, that’s not too good 
an account. It is probably average. 

Q. Middle range, is it?—A. For a small town, yes, sir. (Docket No. 6173, 
pages 3074-5.) 


The record in the above cases is replete with examples such as those 
set out immediately above and the loans range from a few hundred 
dollars to one hundred thousand dollars. 


The records consist of thousands of pages, one of which has 7,500 
pages. 
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As I stated previously, we think the record fully sustains the allega- 
tions of the complaint, that large concerns in the dairy business are 
forcing the small dairymen to compete on the highest bidder or pocket- 
book basis, rather than on the basis of efficiency, service, and quality 
of product. 

We have set out examples here and quoted testimony from the 
record. We are speaking of the record; we are citing sworn testi- 
mony. 

I know of no better way to point up a case than sworn testimony 
and exhibits which are in the record—a little account being bought 
for $1,000. That is a sad commentary on business practice in the 
United States, in my judgment. 

The record shows that in 1951-52 Southern Dairies, Inc., a subsidi- 
ary of National Dairy Products Corp., made loans to 14 accounts 
totaling $194,017.37 in the District of Columbia, the largest loan in 
the sum of $30,000 being made to M. Eisberg & R. Gerber of the Dr ug 
Fair Stores. (Docket 6173; Comm. Ex. 653B.) Obviously, a small 
ice cream manufacturer with limited resources cannot possibly com- 
pete with the giants in the industry who have unlimited financial 
resources; consequently, the small-business man in the industry is 
deprived of the business of the large volume buyers because they 
cannot compete on the pocketbook or highest bidder basis. 

By use of such loans and other practices as charged by the Federal 
Trade Commission, the giant corporations of the industry have been 
able to obtain a lion’s share of the frozen products business, of the 
large grocery chains, supermarkets and drugstores of the Nation. 
However, they do not stop there, as the above examples have demon- 
strated. For instance, a woman in a small Alabama town who op- 
erates a small ice cream business, writes that a major chain dairy 
representative has offered three of her customers any type, size or 
number of cabinets they would like with a free stock of $30 worth of 
merchandise. Those 3 customers consist of 2 small grocery stores 
and a service station. 

In another letter the same party relates that a large national chain 
bought out of local concern in 1953 and since that time has taken ac- 
counts by offering new and bigger cabinets, unlimited advertising, 
extra cabinets for ] personal use, and free merchandise. She concludes 
the letter by stating: 





As long as these practices or methods exist in getting ice cream accounts, a 
small company, as ours, cannot continue to exist due to loss of accounts and 
unprofitable expense in holding accounts and impossibility of obtaining new 
accounts, without tremendous expense. Summed up as a whole, it is impos- 
sible to match the unprofitable (to anyone) offerings of the larger companies, 
also the tactics used in these offerings. 

This Alabama business woman is a very small ice cream manu- 
facturer and is struggling to stay in business. Certainly she can- 
not compete with the pocketbooks of the national giants in obtaining 
large accounts. Indeed, she cannot compete successfully with this 
major chain dairy for the small accounts above mentioned if that 
competitor offers to give away its merchandise and supply those cus- 
tomers with any type, size, number of cabinets they would desire. 
The cost of ice cream cabinets ranges from about $500 or less, to 
$5,000 or more. 
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For many years now many small ice cream manufacturers have been 
denied the large volume accounts by the practices of their large com- 
petitors. Of necessity they have confined their sales to “mama and 
papa stores” and other small stores. When these small accounts are 
denied them by the acts and practices of the large dairies they have 
two alternatives: (1) go into bankruptcy; (2) sell out to one of the 
large chains or another independent. 

One answer as to what has become of those small manufacturers can 
be found in industry’s statistics. According to the Department of 
Agriculture there were 3,766 ice cream plants selling at wholesale 
in 1947. A Federal Trade Commission spokesman estimates that 
there were only 1,672 such plants still in existence in 1955. What hap- 
pened to the 2,094 wholesale plants? Is there a tendency toward con- 
centration of the dairy business in the hands of a few ? 

We are informed that 671 of them were acquired by 1 or the other 
of the 9 above-mentioned companies. It is estimated that in 1947 the 
9 above-named respondents had 40 percent of the ice cream business 
of the Nation; it is also estimated that that percentage had increased 
to approximately 50 percent in 1955. Let us examine the record. 
The following facts are most revealing. 

The F ederal Trade Commission has issued complaints against four 
of the above-named corporations, National Dairy Products Corp., 
the Borden Co., Beatrice Foods Co., and Foremost Dairies, Inc., 
charging them with unlawful mergers or acquisitions in violation of 
section 7 of the Clayton Act. 

The complaint against National Dairy Products Corp., alleges 
that— 

National’s net sales for all products increased from approximately $906 
million in 1950 to $1,260 million in 1955, an increase of $354 million or 39 
percent. 

Senator Tuyr. May I be poeeaited a question at this point ? 

Senator Sparkman. All right, Senator Thye. 

Senator Tuyr. If the profits are that great, is that the reason they 
are able to give away cabinets which perhaps range in cost from 
$500 to $5,000—that they have so much profit in their transactions 
throughout the year, that such a giveaway is to their advantage 
because it will be charged against their net profits and therefore will 
lessen the amount of tax that they are actually going to be compelled 
to pay ¢ 

Mr. Dantev. That is our feeling, Senator. Furthermore, I think 
in a way you lead us into another field which we think is of great 
impor tance. 

An organization that is doing a billion and a third dollars worth of 
business a year, say, in milk, ice cream, cheese, and other things, has 
the financial resources to carry on, for instance, a price war in one 
area, While making a large profit in other areas. 

Consequently, they have the resources. They make a sizable overall 
profit irrespective of the fact that they show a loss in areas where 
they attempted to capture a market by such practices as selling below 
cost. 

Senator Ture. Have you any history here that once they froze 
out several little operators that they were then able to affect a re- 
duction in the cost of their materials as they gathered it from the 
producer group ¢ 














56 ANTITRUST ENFORCEMENT 


Mr. Dantet. I feel certain that we could get figures of that char- 
acter. We are a new organization and we do not have such industry 
figures at this time. We haven’t been able to refine our figures to that 
extent. 

Senator Tuy. Are you engaged in trying to find that out, because 
that would be very helpful to this committee? 

Mr. Dantet. Yes, sir, we are interested in that. We are going to 
give a great deal of thought to it, study it, review it, to determine that 
very point. 

Senator Tuyr. The profits you speak of here, you quote here that 
the National’s net sales for all products increased from approximately 
$906 million in 1950 to $1,260 million in 1955, an increase of $354 
million or 39 percent. That is an enormous amount of money. 

Mr. Dante.. We take those figures as we quote them here from 
the Federal Trade Commission complaint. We are relying upon the 
figures taken from the complaint. All of the figures we quote there, 
you see, come from the Federal Trade Commission in those antimerger 
cases. 

Senator Toye. The producer price in the area where they are de- 
pendent upon a manufacturing outlet, that market is held up at its 
present level by support prices in the farm legislation 

Mr. Dantet. That is true, and the Feder al Marketing Act of 1937, 
to which you allude, I assume, the agricultural mar keting orders 

Senator Tuyr. You are referring to marketing orders which may 
prevail on the fluid milk market or such as Washington or any place 
where such an order exists ¢ 

Mr. Dantev. I am referring to fluid milk that goes into the manu- 
factured products before it has an avenue through sales. 

You see, in areas where you have surplus and you do not have a 
fluid milk market, there you must process into either butter, cheese, 
powdered milk, condensed milk, before it is available to be sold in the 
channels of tr: ade. 

Mr. Dantez. Yes, sir. 

Senator Ture. Fluid milk, as such, is not sold in channels of trade, 
other than a fluid milk consuming market. 

Mr. Dante. Yes, sir. 

Senator Ture. In the event, in an area, where they are dependent 
upon butter, cheese, casein, powdered milk, condensed milk as an out- 
let, your price remains just what your support price is at the present 
time. That is your floor. 

Mr. Danteu, Yes, sir. 

Senator Tuyp. Three and a quarter for grade A fluid milk going 
into manufacture. That is your floor, and at the present time much 
of that milk is hitting the floor and about 5 percent of the total 
production of the Nation goes into Commodity Credit Corporation’s 
holdings as surplus. 

Mr. DanteL. Yes,sir. 

Senator Tuyr. It just seems to me that if some of this profit were 
spread back to the producer, that you have just now quoted, if it 
were spread back to the producer, maybe the Treasury would not have 
to support any part of that milk because the national market should 
reflect even a stronger market than the announced support prices. 

That is what I was trying to ask you, Whether you, in your opinion, 
as you have studied this, have arrived at this, that if less profit were 
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going into the channels of the processor, could that then reflect the 
better price of the producer and lessen the amount that actually had 
to be picked up by the Department of Agriculture ? 

Mr. DanieL. Senator, I think that you are striking at a very strong 
economic situation there. It has always been of interest to the farmer. 

The complaint of the farmer, that he gets a small price for his 
product, but by the time it reaches the consumer there has been a great 
profit added, and he claims that he comes out at the little end of the 
horn, as I see it. 

Senator Tyr. You see your own quotation which I read previously, 
that National’s net sales showed an increase from the year 1950, when 
it was then $906 million to its present $1,260 million. If that amount 
of profit, increase, has taken place in about 2 years, if that profit were 
not as great but had been spread over into—to reflect on the price that 
the producer received for his product when he produced it—you 
might have a less percentage of your national production going in 
under Commodity Credit Corporati ion’s holdings because it would 
have found a market for reasons that either the price factor would 
have been more favorable or otherwise at least the Treasury would 
not. have had to put as much money into what they picked up. 

That is what my question really was to you: It was whether you 
had made a study of that, because there is a very, very substantial net 
profit reflected here in that 2-year period ? 

Mr. Dante. I would like to hand you a copy of the complaints 
here, Senator, from which I got those figures. I think those complaints 
are very revealing. 

I must say that the cases have not been concluded, but the figures 
we give are those cited in the Commission’s complaints—we don’t “have 
the evidence which would back up those figures. 

Senator SparkMAN. Did you want Senator Thye to yield to you 
at that point? 

Senator Proxmire. I was going to ask along the same line as Sena- 
tor Thye. 

Senator Tryer. I would say that inasmuch as this is a quote from 
this particular document it might be informative if that portion of 
the document that you have quoted from be reflected in the record. 

Mr. Danrev. For that reason I brought the complaints from which 
I had quoted. I am going to ask that ‘they be we in the record. 

Senator Turn. If you are going to request it, then I shall not. 

Senator Sparkman. The compl: unt, as mish ‘portions of it as the 
witness may desire, will be printed in the record, if you will indicate 
those—work that out with Mr. Jehle. 

Senator Tryr. I have nothing further, Mr. Chairman. 

Senator Sparkman. If the whole thing is relevant, it is not very 
long, put it in. 

Mr. Parkman.’ Could I interrupt to answer part of the Senator’s 
question as to profits in the dairy industry ? 

Senator SpaARKMAN. Yes, sir. 

Mr. Daniel, will you take care of the material to be inserted ? 

Mr. Dantet. Yes, sir. 


tJ. W. Parkman, Jr., president, Dothan Ice Cream Co. 
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(The material referred to follows :) 
Exuisit 8 


Excerpts From COMPLAINT OF THE FEDERAL TRADE COMMISSION AGAINST THE 
NATIONAL Darry Propucts Corp. (Docket No. 6651) 


Paragraph 3: A substantial portion of the growth of National and its sub- 
sidiaries has been through mergers and acquisitions. Beginning with 1924, 
National initiated a policy of expansion by acquiring a large number of concerns 
engaged in practically all branches of the dairy products industry. By 1950, 
prior to the time that section 7 of the Clayton Act was amended, National had 
acquired over 400 concerns engaged in the purchase, manufacture, processing, 
and distribution of fluid milk, ice cream, cheese, butter, and condensed and 
evaporated milk. Primarily as a result of said acquisitions, National’s net sales 
increased from $20,180,892 in 1924 to $906,641,022 in 1950. National followed 
a pattern of acquiring dairy concerns in selected localities, strengthening its 
position in these localities by additional acquisitions, branching out by acquir- 
ing companies in nearby localities, consolidating its local acquisitions into broad 
regional or district organizatons, bringing into the fold leading companies in 
the major regions, and, by this steady pattern of encroachment, becoming a 
nationwide organization with a substantial share of the purchasing, manufac- 
turing, processing and distribution of dairy products. 

ok oe % ae co ok oo 

Paragraph 5: National’s net sales for all products increased from approxi- 
mately $906 million in 1950 to $1,260 million in 1955, an increase of $354 million, 
or 39 percent. 

National’s fluid milk sales increased from approximately $272 million in 1950 
to approximately $453 million in 1955, an increase of approximately $181 mil- 
lion, or 66 percent. 

National’s sales of frozen desserts increased from approximately $135 million 
in 1950 to approximately $201 million in 1955, an increase of approximately 
$66 million, or 48 percent. 

A substantial portion of the aforesaid increases in sales resulted directly 
from the acquisitions hereinafter described. 


Senator SparkMANn. Proceed. 

Mr. Parkman. I have seen a survey recently that we ran of our 
own in which the profits of the dairy industry compared to any other 
industry are fairly low, that is, from dairy products alone; that is, 
net profits for the companies. I know our company is not unusually 
profitable compared to other industries. 

When you mention ice cream cabinets of size, a reasonable size 
cabinet for the use of dairy products alone, a lot of us think, and 
there is diversity of opinion there, are essential. Many people cannot 
buy cabinets until we get our products in the place we would not 
otherwise be able to get in by furnishing them. But when those 
cabinets become frozen food cases and to sell meat from, or other 
products, and are given to change business around, then they become 
a problem to the independent, because you get no profit back on that. 

Senator Tuysr. Is it a common practice on the part of all the 
processors to make cabinets available ? 

Mr. Parkman. For the use of the sale of ice cream products; vee 
sir. 

Senator Ture. It is? 

Mr. Parkman. Yes, sir, except in some States they have tried te 
have laws prohibiting it. 

As I say, in the ice cream industry alone, I understand, and the 
independents and big ones alike, there is a difference of opinion about. 
that. 








Ne eee” ee ee ae 


—_— ek ee 





pHE 


rns 
50, 
had 
ing, 
and 
les 
ved 

its 
uir- 
oad 
; in 
ga 
fac- 


oxi- 
ion, 


1950 
mil- 


lion 
tely 


‘etly 


our 
her 

1S. 
ally 


S1ze 
and 
not 
not 
10S2 
ther 
ome 
hat. 

the 


yee 


d te 


the 
bout. 


ANTITRUST ENFORCEMENT 59 


Senator Ture. Do you make available such equipment ? 

Mr. Parkman. Yes, sir. 

Senator Tuy. Because I notice here that you are president of the 
Dothan Ice Cream Co. 

Mr. Parkman. Yes, sir. 

Senator Tyr. You make a practice of giving out those cabinets? 

Mr. Parkman. Yes, sir. 

Senator Tuyr. Has anybody ever complained that you gave out 
too fancy a cabinet ? 

Mr. Parkman. I have not been accused of it publicly. 

Senator Tuyer. The oil companies used to give out storage tanks 
for the convenience of the consumer, or the customers, and the Fed- 
eral Trade Commission put an end to that because they thought it 
unfair competition. 

Mr. Parkman. I will say this, Senator, that in my opinion it is an 
accepted practice for the ice cream man to furnish ‘the rabinet from 
which his product is sold. But when you begin to give out cabinets, 
in addition, to sell frozen food and meat from, or a deep freeze, we 
will say, then that is getting out of the line of competition. 

Senator Tirye. What is the difference whether you give out $500 
cabinets to dispense from or whether you give out $500 cabinets to 
dispense cheese and meats and products of that kind 4 

Mr. Parkman. In the first place, we hope to make a profit from 
the cabinets from which we are selling ice cream. The cabinets I am 
speaking of are used for items entirely unrelated to the dairy indus- 
try or to the people supplying them. 

Senator Tuye. It is related to the consumer and the products which 
the consumer is buying; is it not ? 

I am only thinking that if you were a small processor out here and 
$500 meant the differenc e bet ween zero and a profit, and that if you 
could not afford to give out $500 but another man comes along and 
said, I will give you a cabinet for you to dispense my ice cream in, 
and if you wanted to change over to me, it is obvious a thing that the 
man is going to change over to the other supplier, the moment that 
he makes that available. Isn’t that true? 

Mr. Parkman. True, sir. One reason, of course, that ice-cream 
men are notoriously broke is that all of their money is in equipment. 

Senator Tuyr. Not my acquaintances. I find that they are able 
to call me from Florida ‘and some of them have been able to call me 
from down in Cuba and they were not broke. Yes; they went down 
there in the pleasant sunshine while the ay of us are rushing around 
up herein the snow. Let’s put it that way 

Mr. Parkman. Their money is not fluid. Their resources are not 
always fluid. 

Senator Ture. I know, but what led me to ask the question is the 
apparent net profit as reflected in the statement given over here on 
the part of Mr. Daniel and that is a 2-year period of time for which 
that profit is reflected. 

It might be that there has been a great consolidation that has taken 
place, but I am just saying that I think that it behooves any one of 
us that have the responsibility of looking into some of these questions 
to give a very careful study of this, that when you see such a large 
profit reflected as is shown there, in this statement, and is to be found 
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in the document here, and then when you know that on April 1 the 
Department of Agriculture intends to cut the supports by another 2 
cents a hundredweight in order to be certain that they are not going 
to encourage more of the products flowing to the C Yommodity C ‘redit 
Corpor ation, it would be far better, in my humble opinion, if there 
were less profits reflected and a little more price paid to the producers, 
or lessen the price in order to make it more desirable as a product in 
the market place fortheconsumer. That is my interest. 

Mr. Parkman. I would say, Senator, if IT may, one other thing, 
that in considering this question, we should look into the other prod- 
ucts that enter into the profits of some of these large companies, such 
as glue and many other things that are not related to the dairy 
industry 

Again I would say in defense of the profits made by the average 
man in the dairy business, percentagewise it does remain, from what 
I have seen, very small, sir. 

Incidentally, Mr. Chairman, I have here an editorial which is re- 
printed from the June 1957 American Milk Review entitled “Destruc- 
tive Competition.” I would like to offer that for the record. 

Senator SparKMAN. Without objection, that may appear in the rec- 
ord at this point. 

(The editorial referred to is as follows :) 


ExHIsitT 9 
[Reprinted from the June 1957 American Milk Review] 
DESTRUCTIVE COMPETITION 


The failure of a fair-trade practices bill in Ohio is a blow to the dairy industry’s 
efforts to extricate itself from the morass of destructive competition in which it is 
mired. The respect enjoyed by Ohio gives it an influence that extends far beyond 
its political boundaries. Other legislatures facing similar decisions will, to a 
degree, be affected by the debate and action taken at Columbus. 

The unfavorable vote was probably the least of the misfortunes that befell 
the dairy industry. Far more serious in our estimation was the division of the 
industry that was exhibited. Despite the fact that the bill had the support of the 
Ohio Dairy Products Association the active opposition of certain powerful seg- 
ments of the dairy industry contributed to its defeat. 

We can view the result only with distaste and foreboding. It tends to give 
substance to the basic evil in the competitive situation. The evil, expressed in 
terms of unjustified discounts, free equipment and services, extensive loans, and 
outright gifts of cash, transform competition from a contest based on quality, 
service, and efficiency into a contest of financial strength. The victory goes to 
the biggest bank roll. 

Such a condition is bad for the industry and bad for the country. It breeds a 
cynicism, a corrosion of the moral foundations upon which society rests. 

We visited a magnificent plant a few weeks ago. It represented the best in 
milk processing equipment and design. Here was industrial management at its 
best. Here were the old virtues of thrift, of sound financial management, of serv- 
ice, of quality plus enlightened labor relations, progressive merchandising, and a 
high sense of industrial responsibility. By all the standards of the free enter- 
prise philosophy this plant wasa model. Yetit wasstruggling. It was struggling 
because it did not have a bank roll big enough to meet the deals that some of its 
competitors were offering. Of what avail are integrity, merit, and quality against 
a 12 percent discount with a new car thrown in? 

This situation is not a mere matter of business relationships. This touches the 
very heart of the ethical and moral concepts that are the basic framework of 
civilization. A bribe is a bribe whether it is used to buy a vote or a stop. The 
demoralizing influene of such practices upon the industry is surpassed by the 
shameful deterioration of moral] standards that they represent. 
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Senator Proxmire. I would like to ask you about a statement you 
made. 

Did you say that National’s net profits had increased from $906 
million to $1,260,000,000 ¢ 

Mr. Danret. Net sales. 

Senator Proxmire. You said nothing there about profits ¢ 

Mr. Daniets. Nothing about profits. 

Senator Proxmire. Nothing in here about profits. 

Mr. Danre.. I was w anting to correct that statement here because 
the quote is that National’s net sales for all products increased from 
approximately $906 million in 1950 to $1,260 million in 1955. That 

is over a period of 5 years, instead of 2. 

Now, you mentioned the fact that we should look into it, or possi- 
bly, 1 giess, you were alluding to the Congress, 

The Federal Trade Commission made a careful study and investiga- 
tion of those cases, I am sure, and, as a result of the facts they found, 
they issued these complaints under the antimerger section of the Clay- 
ton Act, section 7. They make these allegations here, showing how 
these corpor ations have increased in size and with the great rapidity 
with which they are increasing, expanding. That is an antimerger 
case, 

Senator Proxmire. This increase in sales is largely the result of 
these mergers ¢ 

Mr. Daniet. That is what I say here later on, that the Commission 
alleges that those sales, the Commission charges the substantial portion 
of tbe increase in the sales, resulting directly from the acquisitions. 

That is the point of those cases. 

Senator Proxmire. Thank you. 

Senator SpPARKMAN. You may proceed with your statement. 

Mr. Danret. Thank you, sir. 

Before Senator Thye came in, I had made some other statements 
with regard to acquisitions which are earlier in our statement here. 

Senator THyr. 1 was in the Chamber during most of your testi- 
Ke sir. 

I do stand cor rected that the reference was only to a 2-year period, 
when it is actually a 5-year — 

However, the sales, whether it is net or gross, I don’t know what 
you mean by net sales, because you certainly sell or you don’t sell. 

As to what you refer to as ‘a net sale, is a little difficult for me to 
understand. It led me to refer to it as a net profit. 

Senator Proxmire. Could these be sales after discounts, and so 
forth ? 

Mr. Danie.. I haven’t talked with the Commission about it. I have 
only quoted their figures. 

Senator Ture. You either sell or you don’t sell. That is why that 
net was so misleading, that it led me into the conclusion that it was 
net profits. 

Mr. Danirt. I see. 

Senator Tuyer. Or profits rather than sales. 

You don’t refer to a gross sale or a net sale. You are in the business 
of selling or you are not selling, one or the other. That’s all, sir. 

Senator SparKMAN. Go ahead. 
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Mr. Danieu (reading) : 


National’s fluid milk sales increased from approximately $272 million in 1950 
to approximately $453 million in 1955, an increase of approximately $181 million, 
or 66 percent. 

National’s sales of frozen desserts increased from approximately $135 million 
in 1950 to approximately $201 million in 1955, an increase of approximately $66 
million, or 48 percent. 


With respect to the Borden Co., the Commission alleges: 


Borden’s net sales for all products increased from approximately $613 million 
in 1950 to approximately $810 million in 1955, an increase of $197 million, or 
80 percent. 

Borden’s fluid milk sales increased from approximately $220 million in 1950 
to approximately $307 million in 1955, an increase of approximately $87 million, 
or 39 percent. 

Borden’s sales of frozen desserts increased from approximately $107 million in 
1950 to approximately $122 million in 1955, an increase of approximately $15 
million or 14 percent. Frozen desserts, as used herein, include ice cream, ice 
miik, sherbets, water ices, ‘“‘mellorine,” and other similar frozen dairy products. 

With regard to Beatrice Foods Co., the Commission states: 

Beatrice’s net sales for all products increased from approximately $205 million 
in 1950 to $325 million in 1955, an increase of $120 million or 58 percent. 

Beatrice’s fluid milk sales increased from approximately $63 million in 1950 
to approximately $125 million in 1955, an increase of $60 million or 95 percent. 

Beatrice’s frozen dessert sales increased from approximately $32 million in 
1950 to approximately $58 million in 1955, an increase of $26 million, or 81 
percent. Frozen desserts, as used herein, includes ice cream, ice milk, sher- 
bets, water ices, “mellorine,” and other similar frozen dairy products. 


In the Foremost Dairies case, the Commission alleges that : 


As a direct result of the above listed acquisitions, Foremost is now 1 of the 
4 largest purchasers, processors, and distributors of dairy products in the 
United States and has increased its gross sales from approximately $52,500,000 
and net sales of approximately $48 million in 1950 to gross sales of approxi- 
mately $375 million and net sales of approximately $295 million for the year 
1954. In 1954 63 percent of Foremost’s sales were derived from sales of fluid 
milk and cream, 20 percent of Foremost’s sales resulted from sales of ice cream, 
and the remaining 17 percent of Foremost’s sales represented sales of a wide 
variety of miscellaneous products. 

In each of these four cases, the Commission charges that a sub- 
stantial portion of the increases in sales resulted directly from the 
acquisitions described. 

It is reasonable to assume that, as the nine large dairy chains which 
we have mentioned increase the acquisition of the ice-cre am business 
of the Nation by mergers and such trade practices, the rate of acqui- 
sition in the future would be accelerated. Consequently, we feel that 
it is further reasonable to assume that, if conditions continue in the 
ice-cream industry as they are today and have been for many years 
past, it is possible for the giants of the industry to realize a complete 
monopoly of the ice-cream business within the next 10 to 20 years. 

Before I forget it, you mentioned something about the cabinets, 
about the question of supplying numbers of cabinets, that is one of 
the points in the law suit before the Federal Trade Commission. That 
is, that by supplying bigger cabinets and more cabinets, the respond- 
ents can induce the retail dealer to trade with them. 

You can call it an inducement in the form of a cabinet. If it is 
the highest bidder that is gomg to obtain the account, it means the 
buying selling of accounts, that is all it amounts to. That is how 
furnishing cabinets ties in with these cases. It is over and above 
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ordinary inducements, over and above what the little fellow can fur- 
nish, that the Federal Trade Commission brought a complaint 
against. 

Senator Sparkman. Mr. Parkman, you referred a few minutes 
ago to cabinets which you said had no connection with the disposal 
of dairy products. 

Mr. Parkman. Yes, sir. 

Senator SpaRKMAN. What did you mean by that ¢ 

Mr. Parkman. Sir, what I was trying to explain to the Senator 
there was that many times a seller, to induce an account, we will say, 
will offer an ice-cream cabinet to sell a particular product from, and 
then another cabinet to sell any product from, whether frozen prod- 
ucts, meats, it matters not, but it is not related to the sale of any 
products of the supplier of the sabinet. 

Senator SparkKMAN. The ice-cream manufacturer, in order to induce 
the customer to use his product, will supply a cabinet pertaining to 
the disposal of his products and then additional cabinets that have 
nothing to do with the dairy products? 

Mr. Parkman. That’s correct, Senator. 

Senator SparKMAN. All right. 

Mr. Dantet. In many instances, giveaway merchandise, to get the 
account, or buy the account. 

Senator SparKMAN. To get started. 

Mr. Dante. To get the “exclusive dealership. And that isn’t just 
conversation. ‘That is in sworn testimony. 

Senator Sparkman. Is all of that a subject of this suit? 

Mr. Daniex. | pointed out those antimerger cases; they are in ad- 
dition to the first 9, and these 4 respondents are some of the respondents 
in the first 9 cases charging the supplying of excessive cabinets, selling 
at discount, making loans, and giveaways. In addition, there are 2 
additional cases against 2 of those same respondents charging price 
discrimination. 1} point that out because one case against these | people 
doesn’t seem to stop them. It is a continuing proposition and more 
complaints are brought from time to time but t the practices continue. 

Thus far in this statement we have dealt with the unfair and de- 
structive trade practices utilized in connection with sale and distribu- 
tion of ice cream. The dairymen engaged in the sale of fluid milk 
are facing the same low blows as are the ice-cream manufacturers. 
For that reason we will not repeat those practices here. However, 
it is pointed out that milk processors in various sections of the country 
are now finding themselves the victims of price wars carried on by 
the industry giants. 

There are a number of those price wars, Mr. Chairman. In the 
Dallas, Tex., area, a price war reached such great proportions that the 
Small Business Committee of the House of Rept esentatives held hear- 
ings in that city during the Christmas holidays, on December 30 and 
>1, 1957, receiving testimony and other evidence with regard to the 
price war. <A representative of one of the major national chains testi- 
fied that his company was losing $3,000 to $4,000 per day. Since the 
other large concerns joined in the price war and sold milk at the same 
low prices, certainly they were likewise losing large sums of money. 
From the evidence presented, it was clear that the price war was di- 
rected at two small local dairies, each of which did less than 1 percent 
of the total milk business in that area. 
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That was sworn testimony, Mr. Chairman; it wasn’t just conversa- 
tion by some dairyman. 

A price war is now going on in the Kansas City area and it has 
reached such alarming proportions that the same committee is holding 
hearings in that city on March 6, 7, and 8. 

In that case, the large dairies out there are selling milk on a 2-for- 
1 basis, which is below cost. 

It is reported that in January of this year a price war broke out in 
the Moline, Il., area driving the price of milk down to as low as 5 cents 
a quart. In this price war some of the participants were Beatrice 
Foods Co.—which sells under the Meadow Gold Label, the Borden Co. 
and Fairmont. The small dairies were caught in the squeeze, losing 
money which they could ill afford to lose. 

In the Louisville, Ky., area, I am advised by a small dairyman doing 
business there that some of those small dairies have been operating 
at no profit for 2 years, and that, because of the destructive price com- 
petition of large dairy chains with headquarters outside of the State 
of Kentucky, the number of small dairies in that area has been re- 
duced from 31 to 21 in the last 7 years. 

We are informed that the same pattern of destructive competition 
is prevalent in the State of Oregon and other States in the Midwest 
area. From the Massachusetts area come numerous complaints of the 
price war which has been in progress there. There are price wars 
and rumors and threats of price wars. 

Complaints of price wars are constantly coming to us from the vari- 
ous sections of the country, but at the present time the most wide- 
spread, destructive competition seems to be making itself felt in the 
Midwestern States. 

Another destructive problem with which the small dairyman has 
to contend is that of the chain grocer and supermarket stores selling 
dairy products as loss leaders. 

Last year the Federal Trade Commission in a decision involving a 
retail grocery chain held that it did not have jurisdiction over the 
respondent for the reason that the respondent owned a meatpacking 
establishment. Consequently, the Commission dismissed the case 
holding that such jurisdiction rested with the Department of Agri- 
culture. 

In 1 of the 9 ice cream cases mentioned above, one of the respondents 
has filed a motion for the dismissal of the complaint on the ground 
that the Federal Trade Commission does not have jurisdiction over it 
due to the fact that the respondent owns a plant in which it manu- 
facturers dog food. That motion has not been finally determined as 
of this date. 

We have ads here, a whole bale of them to support the point that 
milk and ice cream are being sold below cost. It leaves the dairyman 
in a fog. He doesn’t know what to do about the situation, other than 
to seek assistance of Congress and the law-enforcement agencies. 

Senator Sparkman. Isthata price war? 

Mr. Dante. Certainly. I have enumerated numerous price wars 
throughout my statement here. 

Senator SparKMAN. Do they have any precedence or do they make 
no pretense? Is it simply for the purpose of pushing the little inde- 
pendent out of business? 
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Mr. Dantet. I think the Dallas hearings were quite revealing. Some 
small dairy down there started selling gallon jugs of milk at a few cents 
lower than the regular market for milk in paper cartons. Then, as 
I understood the evidence—I heard it all—the larger chains appar- 
ently decided “we are going to put a stop to this business of selling 
milk in gallon jugs. We don’t like that; we don’t like this lower 
price.” So they started a price war, putting the price of milk down 
below cost, until they were losing thousands of dollars a day. Obvi- 
ously, it was for the purpose of putting these 2 little concerns, each 
of which did less than 1 percent of the business, out of the market. 
I don’t think there could be a clearer example of unfair practices 
than that example. : 

The same practice is found in the ice-cream industry—selling ice 
cream below cost. 

So, it has become such a critical plight in which fine dairymen 
have found themselves in various sections of this country, that ice- 
cream people, milk processors 

Senator THye. To that time were Federal milk orders in existence 
on those markets ¢ 

Mr. Dante. I am sure they are; yes, sir; so obviously, Senator, 
that is an important point. 

You talk eat how are you going to prohibit selling below cost? 
The very point you raise there makes it possible to find out about 
that cost. You know how much producers are receiving for their 
milk. You know how much the milk is costing the ice-cream manu- 
facturers or the milk processors. 

Senator Tuyr. The Federal orders usually come to a market to 
prevent internal price wars, That takes place. That is what brought 
it into being, the Federal market orders. 

I wondered whether the Federal market orders were in existence 
in these markets where such a war was conducted. 

Mr. Dantet. I am sure they are in many of those markets. 

Senator Tuyr. I think that the committee staff, for the sake of the 
committee, should check that with the Department of Agriculture 
and find out whether Federal milk orders are in existence in these 
particular areas because those milk orders usually are adopted to 
prevent or correct a milk war as you have described it. 

Senator Proxmire. I know you are in a great hurry and I will 
ask just one question to see if I can get the impact of this on dairy 
farmers as clearly as | can. 1am very much interested, coming from 
Wisconsin, of course. 

You gave some excellent examples of price wars. I wonder if you 
had any follow-up in which, after the small dairies had been elimi- 
nated, any examples after this had taken place, the big dairies then 
had moved prices up. 

Mr, Dantev. That is our information and we are working on that 
program now. We don’t have figures. We mean to determine just 
what the situation is there. 

Senator Proxmire. Do you have any kind of figures or any kind 
of studies to indicate the adverse impact on dairy farmers, of having 
these competitive, these outlets, iarkntine outlets, eliminated in this 
way ? 

Mr. Dantet. I do not have figures at this time, but the dairy 
farmers 
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Senator Proxmire. When you get them, I would be mighty grate- 
ful for them. 

Mr. Dantex. It would be helpful if we could collect them. We are 
trying to do that now. We are a young organization and we have 
found such a widespread group of unfair trade practices in the dairy 
industry which are ruining the small dairymen, that we see that there 
is a terrific job to be done if the small dairymen are to survive. 

Those small dairymen have been the sales outlet for the farmers 
who produce that milk. When they are taken out of the market, the 
farmer in a way has lost a right arm. 

I guess that I talked to about 40 of your people, Senator, up in 
Wisconsin not long ago who asked me to come out there and discuss 
their problems, and one of them said; “We have got every problem 
here, every cutthroat bit of competition that you will find anywhere in 
the United States and we are suffering. If we are going to survive, 
we have got to have help.” 

I have been to about 10 States where I have attended large gather- 
ings of dairymen who have given me that same story. 

The proven facts are in the Federal Trade Commission records, no 
question about them. It is just a question of the biggest bank ac- 
counts taking over the dairy business. 

I was employed as an attorney by the Federal Trade Commission 
for many years but I don’t know of any case in which there was a 
greater tendency toward monopoly than there is in the dairy busi- 
ness. When they can get 10 percent in 8 years of the total market 
of the community—that is, the national community—that is a pretty 
good tendency toward monopoly i in my judgment. 

If the Federal Trade Commission does not have jurisdiction over 
concerns in the dairy industry and retailer chains that have acquired 
or do acquire meat packing plants or sufficient interest therein to take 
them outside of the jurisdiction of the Federal Trade Commission, 
the small dairymen will be more seriously injured, grid they will be 
denied much needed protection which that agency can give them. 
Of course, they can appeal to the Department of Agr dale, which 
administers the Packers and Stockyards Act, but since that Depart- 
ment has not shown any great activity in administering the pro- 
visions of that act with respect to unfair trade practices of meat pack- 
ers for the past 35 years, and since it is not set up by appropriation 
or with a staff to administer effectively such act, the independent 
dairymen can see no promise of relief against the unfair trade prac- 
tices of the meatpackers and the large chains that can or have 20 
percent interest in meatpacking plants but are engaged in the sale of 
dairy products. 

The Federal Trade Commission has issued complaints against two 
of the same national dairy chains above referred to, charging them 
with unlawful price discriminations in the sale of milk, violation of 
section 7 of the Clayton Act prohibiting unlawful mergers. Those 
cases are being tried now. 

We feel that the condition which exists in the dairy industry as we 
have pointed out is not only bad for the industry but is bad for the 
country. As an editor of one of the leading milk journals said: 


It breeds a cynicism, a corrosion of the moral foundations upon which society 
rests. * * * 
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Of what avail are integrity, merit, and quality as against a 12-percent discount 
with a new car thrown in? This situation is not a mere matter of business rela- 
tionships. This touches the very heart of the ethical and moral concepts that 
are the basic framework of civilization. A bribe is a bribe whether it is uesd to 
by a vote or a stop. The demoralizing influence of such practices upon the 
industry is surpassed by the shameful deterioration of moral standards that 
they represent. 

As you Senators know, traditionally the local ice-cream manufac- 
turers and local milk producers have been integral parts of their com- 
munities. They have made great contributions to development and 
growth of those communities. Often they have been and are now 
among the largest of local employers, a ffording a livelihood for numer- 
ous local workers. They materially contribute to the welfare of the 
local farmers by supplying them with a ready market for the milk 
which they produce. What will happen if they are forced from the 
business scene by competitors whose headquarters are far removed from 
those communities? That question has been very aptly answered by a 
trade association executive as toliows 

The burden of the taxes now paid by small-business men will be shifted to 
others, including all consumers. Who will take over the financial support and 
participation which small business now contributes to civic activities and organ- 
izations such as hospitals, churches, community chests, the Boy Scouts, and 
all the other efforts to improve our communities? The exit of small business 
will leave a serious vacuum in towns and cities all over the Nation—a vacuum 
which cannot be filled by absentee business owners. 

The small dairymen have been referred to as the “Last of the Mo- 
hicans” of the dairy industry. Primarily because of the practices to 
which we have alluded, their tribe is fast disappearing from the mar- 
ket place and if those practices are allowed to continue, the remainder 
of the tribe will become extinct. 

Although we are told that we are in the midst of an all-time, record- 
breaking “prosperity, the small-business man is in serious trouble. 
Bankruptcies and failures are increasing with great rapidity. In 
1956 there were 12,686 small-business failures, which represents a 16- 
percent increase over av In 1957 there were more small-business 
failures than in any year since 1939. There has been a 26-percent 
decrease in the number of new businesses opening each year since 
1950, 

Some of the factors contributing to the failure of small-business 
men are: (1). Cutthroat competition ; (2) ever-rising costs of materials 
and labor; (3) heavy tax burden; and (4) the tight- -money situation 
which aalen it more difficult for them to obtain bank or other loans. 

The concentration of financial power in the hands of a few can 
destroy our free enterprise system and our way of life. 

We feel that an approach to the solution to the problem presented 
would be: 

(1) Rigid enforcement of the laws already on the statute books ; 

(2) An amendment of the C layton Act which would make section 
3 of the Robinson-Patman Act an integral part of the antitrust laws 
as a in S. 3079. 

3) The enactment into law of S. 1356 transferring to the Federal 
Trade Commission from the Department of Agriculture jurisdiction 
over unfair trade practices of meatpackers.' 





1S. 1356, a bill to amend the antitrust laws by vesting in the Federal Trade Commission 
jurisdiction to prevent monopolistic acts or practices and other unlawful restraints in com- 
Inerce by certain persons engaged in commerce in meat and meat products, and for other 
purposes, sponsored by Senators O'Mahoney and Watkins, 85th Cong., Ist sess. (For text 


of bill see appendix 7, p. 197.) 
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Senator Sparkman. Any further questions ? 

If not, thank you very much, Mr. Daniel and Mr. Parkman, you 
gave us a very interesting and informative statement. 

(Mr. Daniel’s prepared statement will be included in the record at 
this point.) 


STATEMENT OF D. C. (Scott) DANIEL, EXECUTIVE SECRETARY AND GENERAL CoUN- 
SEL OF THE NATIONAL INDEPENDENT DAIRIES ASSOCIATION 


My name is D. C. Daniel. I am the executive secretary and general counsel of 
the National Independent Dairies Association. The membership of the associa- 
tion is composed of about 180 small independent dairymen who are located in 
about 32 States of our Nation. Some of those members are engaged in the man- 
ufacture and sale of ice cream, some in the processing and sale of milk and the 
manufacture and sale of ice cream, and the remainder process and sell milk. 
This association has been in existence for less than a year. It came into being 
as a result of the plight of the small dairymen who were being seriously in- 
jured and forced out of business by unfair trade practices with which they 
could not cope. 

Conditions in that industry had become increasingly chaotic for the past 5 or 
more years. The average small dairyman does not fully understand the complex 
laws with regard to trade practices. Nor has he the financial resources to 
employ expert counsel familiar with the antitrust and related laws to advise 
him as to his rights when he is confronted with unfair, ruinous trade practices 
of his competitors. 

The situation in the industry became so alarming to the small dairymen as 
he saw his business being taken away from him and new accounts denied him, 
by what he considered to be unfair methods of competition, that he began to 
seek an answer to the many problems facing him as the result of that compe- 
tition. 

In desperation a number of such small-business men organized the National 
Independent Dairies Association. Since this organization came into being we 
have been constantly studying and reviewing the trade practices in the dairy 
industry and the facts which we have gathered have revealed that the small 
independent dairyman for many years has had ample cause to be alarmed and 
distressed bécause of the unfair trade practices which have existed and do now 
exist in the dairy industry. 

The small dairyman much prefers to fight his own battles and dislikes appeal- 
ing to his Government for assistance. But he has found that he cannot success- 
fully combat the financial giants of the industry who can afford to knock him 
out of the business arena by doing business at a loss in his community while 
making up that loss in other areas where they have become well entrenched. 

The small dairyman is not asking his Government to do the whole job of 
protecting him from injury resulting from the vicious, unlawful trade practices 
of his competitors. He desires legislation which will enable him to personally 
seek and obtain redress in the form of treble damages in the courts. He wel- 
comes competition based on efficiency, service, and quality of product. But it is 
impossible for him to compete on the highest bidder or pocketbook basis. 

We know of no better way of pointing up the unfair practices in the dairy 
industry than to cite the record. 

There are now pending before the Federal Trade Commission complaints 
against nine of the major dairy concerns of the Nation. In those complaints 
the respondents are charged with engaging in unfair methods of competition 
and unfair acts and practices within the meaning of the Federal Trade Com- 
mission Act. The respondents in those cases are: Carnation Co., docket 6172; 
the Borden Co., docket 6173; Beatrice Foods Co., docket 6174; National Dairy 
Products Corp., docket 6175; Pet Milk Co., docket 6176; Fairmont Foods Co., 
docket 6177 ; Arden Farms Co., docket 6178 ; Foremost Dairies, Inc., docket 6179; 
H. P. Hood & Sons, docket 6425. 

The complaints charge that the respondents in carrying on their businesses of 
“manufacturing, selling, and attempting to sell frozen products (ice cream), 
have attempted to induce, and have induced, retail dealers and prospective retail 
dealers and other handlers of frozen products to handle, store, and sell respond- 
ents’ products exclusively, by doing, engaging in, and carrying out various acts, 
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methods, and practices.” There are 18 enumerated acts and practices, among 
which are: (1) Making available facilities or cabinets to retail dealers and pro- 
spective dealers and other handlers of frozen products by sale, loan, and lease 
on the condition that only the frozen products of respondents shall be stored 
therein or sold therefrom; (2) making loans of money for building, repairing, 
and remodeling stores and for the purchase of facilities and supplying the needs 
of such dealers and handlers for general operating expenses, without receiving 
or contemplating receiving any direct interest or compensation from said loans ; 
(3) making loans of money to such dealers and handlers on the condition, agree- 
ment, or understanding that they would not handle, store, or sell the frozen 
products of respondents’ competitors; (4) supplying such dealers and handlers 
with facilities such as soda fountains and other store fixtures by sale, lease, and 
loan and otherwise, on the condition, agreement, or understanding that they 
would not handle, store, or sell the frozen products of respondents’ competitors ; 
(5) repainting the interior of establishments of retail dealers and prospective 
retail dealers, servicing facilities or soda-fountain equipment, and supplying 
signs and advertisements, on the condition that the dealer or handler would 
handle, store, or sell the frozen products of respondents only; (6) granting dis- 
counts and rebates on prices of frozen products to such handlers and retail 
dealers in sufficiently large amounts to constitute an inducement to such dealers 
and handlers to handle, store, or sell respondents’ frozen products exclusively. 

It is alleged in the complaints that the acts and practices alleged therein 
“have caused a substantial number of manufacturers with resources insufficient 
to carry on said practices to sell out to or merge with respondents or others 
or go into bankruptcy ;” that said acts and practices and methods have and 
do now unreasonably hamper, restrain, lessen, and eliminate competition in the 
sale and distribution of frozen products and have the capacity to create in the 
hands of a few, including respondents, a tendency toward monopoly in the sale 
and distribution of frozen products. 

Hearings in those cases were held in the various sections of the Nation. 
Ninety witnesses were called by the Commission to testify in support of the 
allegations of the complaint. The record in each one of the cases covers thou- 
sands of pages (in one case 7,500 pages). And in our judgment the proof 
fully sustains the allegations of the complaint. We feel that a few examples 
of the testimony would be enlightening. 

Mr. Norman Wasserman, a small retailer of 4708 217th Street, Bayside, N. Y., 
testified as follows: 

“Q. How long did you operate that business?—-A. Approximately 6 years. 

“Q. Did you handle ice cream?—A. Yes, sir. 

“Q. Whose ice cream did you handle first?—A. Pierre ice cream. 

“Q. And subsequently, did you take somebody else’s ice cream?—A. Yes, sir; 
about 2 years I was there, we switched over to Meadow Gold, or Beatrice ice 
cream. 

“Q. What were the circumstances surrounding that switchover? Do you 
recall them?—A. Well, the salesman came in and, shall we say, wanted to 
take us away from Pierre and offered us certain inducements. 

“Q. What were these inducements?—A, A pretty good rebate per gallon and 
a cash sum of money. 

“Q. How much money ?—A. $300 first time. 

“Q. And you had to repay the $300?7—A. Well, it was in the nature of a 
loan, provided I continued buying ice cream from them for a year, that would 
automatically repay itself. 

‘ “Q. At the end of the year, what happened then?—A. We got an additional 
100. 

“Q. How long did you have to stay with Beatrice that time?—A. One year. 

“Q. Did you get a subsequent payment?—A. No, not until January but I 
understand my partner, who still has the business, got $200 at the beginning of 
the year. 
arr What was your gallonage?—A. Oh, about 1,100-1,200, something like 
that. 


o * * * * + ” 
“Q. Do you recall how much discount per gallon you got?—A. Twenty-five 
cents a gallon. 
“Q. Was that paid annually?—A. No, every month we got a check for that. 
* + + * *~ ” * 


“HEARING EXAMINER. That was paid to you with the understanding that you 
would stay with them for a year and it would pay itself off? 
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“THE WITNESS. Yes, sir; when I signed a contract which said I would have 
to purchase ice cream from them for a year and that would automatically cancel 
the bill. 

“Hearing Examiner Lewis. And then the following year, you got another 
$100? 

“The WitNEss. That’s right. 

“HEARING EXAMINER. And you signed another contract to stay with them for 
a year? 

“The WITNESS. Yes, sir” (docket 6175, p. 3387 (line 22) ). 

Another example is shown in the testimony of Mr. Thomas R. Brooks, Jr., 
doing business as the Brooks Dairy Co., in Denton, Tex. Mr. Brooks testified 
as follows: 

“Q. Now will you tell us about an instance that I asked about?—A. One in 
particular that I will recite, 2 years ago we lost an account to Carnation Co., 
an ice cream account. The account was the Tobin Drug Store. They had been 
customers of ours for 25 years. The reason why we lost the account to Carna- 
tion was that Mr. Tobin had an old inoperative counter ice cream freezer and 
Carnation offered to buy it from him for the account, and the consideration 
was $1,000. I will have to repeat Mr. Tobin’s explanation to me. He said the 
freezer was not in operating condition and Carnation knew it and said they 
would discard it after they removed it from the building, so the transaction 
involved the actual purchase of an account from us for the sum of $1,000, 
according to Mr. Tobin. 

“Q. How much gallonage was involved in that account?—A. About 1,500 
gallons a year. 

“Q. Is that a good account up in your area?—A. No, sir; that’s not too good 
anaccount. It is probably average. 

“Q. Middle range, is it?—A. For a small town; yes, sir” (docket No. 6173, 
pp. 3074-3075). 

The record in the above cases is replete with examples such as those set out 
immediately above and the loans range from a few hundred dollars to $100,000. 

The record shows that in 1951-52 Southern Dairies, Inc., a subsidiary of 
National Dairy Products Corp., made loans to 14 accounts totaling $194,017.57 
in the District of Columbia, the largest loan in the sum of $50,000 being made 
to M. Elsberg and R. Gerber or the Drug Fair stores (docket 6175; Comm. Ex. 
653B). Obviously, a small ice-cream manufacturer with limited resources can- 
not possibly compete with the giants in the industry who have unlimited finan- 
cial resources ; consequently, the small-business man in the industry is deprived 
of the business of the large volume buyers because they cannot compete on the 
pocketbook or highest bidder basis. 

By use of such loans and other practices as charged by the Federal Trade 
Commission, the giant corporations of the industry have been able to obtain a 
lion’s share of the frozen products business, of the large grocery chains, super- 
markets, and drugstores of the Nation. However, they do not stop there, as the 
above examples have demonstrated. For instance, a woman in a small Alabama 
town, who operates a small ice-cream business, writes that a major chain dairy 
representative has offered three of her customers “any type, size, or number of 
cabinets they would like with a free stock of $30 worth of merchandise.” Those 
3 customers consist of 2 small grocery stores and a service station. 

In another letter the same party relates that a large national chain bought 
out a local concern in 1953 and since that time has taken accounts by offering 
new and bigger cabinets, unlimited advertising, extra cabinets for personal use, 
and free merchandise. She concludes the letter by stating: 

“As long as these practices or methods exist in getting ice-cream accounts, a 
small company, as ours, cannot continue to exist due to loss of accounts and 
unprofitable expense in holding accounts and impossibility of obtaining new 
accounts, without tremendous expense. Summed up as a whole, it is impossible 
to match the unprofitable (to anyone) offerings of the larger companies, also the 
tactics used in these offerings.” 

This Alabama business woman is a very Small ice-cream manufacturer and 
is struggling to stay in business. Certainly she cannot compete with the pocket- 
books of the national giants in obtaining large accounts. Indeed, she cannot 
eompete successfully with this major chain dairy for the small accounts above 
mentioned if that competitor offers to give away its merchandise and supply 
those customers with any type, size, number of cabinets they would desire. The 
eost of ice-cream cabinets ranges from about $500 or less to $5,000 or more. 
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For many years now many small ice-cream manufacturers have been denied 
the large volume accounts by the practices of their large competitors. Of neces- 
sity they have confined their sales to “‘mama-and-papa stores” and other small 
stores. When those small accounts are denied them by the acts and practices 
of the large dairies they have two alternatives: (1) go into bankruptcy; 
(2) sell out to one of the large chains or another independent. 

One answer as to what has become of those small manufacturers can be 
found in industry’s statistics. According to the Department of Agriculture 
there were 3,766 ice-cream plants selling at wholesale in 1947. A Federal Trade 
Commission spokesman estimates that there were only 1,672 such plants still 
in existence in 1955. What happened to the 2,094 wholesale plants? Is there 
a tendency toward concentration of the dairy business in the hands of a few? 

We are informed that 671 of them were acquired by one or the other of the 
nine above-mentioned companies. It is estimated that in 1947 the nine above- 
named respondents had 40 percent of the ice-cream business of the Nation; it 
is also estimated that percentage had increased to approximately 50 percent in 
1955. Let us examine the record. The following facts are most revealing. 

The Federal Trade Commission has issued complaints against four of the 
above-named corporations, National Dairy Products Corp., the Borden Co., Bea- 
trice Foods Co., and Foremost Dairies, Inc., charging them with unlawful 
mergers or acquisitions under section 7 of the Clayton Act. 

The complaint against National Dairy Products Corp. alleges that— 

“National’s net sales for all products increased from approximately $906 
million in 1950 to $1,260 million in 1955, an increase of $354 million, or 39 percent. 

“National’s fluid milk sales increased from approximately $272 million in 1950 
to approximately $453 million in 1955, an increase of approximately $181 million, 
or 66 percent, 

“National’s sales of frozen desserts increased from approximately $135 million 
in 1950 to approximately $201 million in 1955, and increase of approximately 
$66 million or 48 percent.” 

With respect to The Bordon Co., the Commission alleges: 

“Borden's net sales for all products increased from approximately $613 million 
in 1950 to approximately $810 million in 1955, an increase of $197 million, or 
30 percent. 

“Borden’s fluid milk sales increased from approximately $220 million in 1950 
to approximately $307 million in 1955, an increase of approximately $87 million, 
or 39 percent. 

“Borden’s sales of frozen desserts increased from approximately $107 million 
in 1950 to approximately $122 million in 1955, an increase of approximately $15 
million or 14 percent. Frozen desserts, as used herein, includes ice cream, ice 
milk, sherbets, water ices, “mellorine,”’ and other similar frozen dairy products. 

With regard to Beatrice Foods Co., the Commission states: 

“Beatrice’s net sales for all products increased from approximately $205 
million in 1950 to $825 million in 1955, an increase of $120 million of 58 percent. 

“Beatrice’s fluid milk sales increased from approximately $63 million in 1950 
to approximately $123 million in 1955, an increase of $60 million or 95 percent. 

“Beatrice’s frozen dessert sales increased from approximately $32 million in 
1950 to approximately $58 million in 1955, an increase of $26 million, or 81 per- 
cent. Frozen desserts, as used herein, includes ice cream, ice milk, sherberts, 
water ices, “mellorine,” and other similar frozen dairy products.” 

In the Foremost Dairies case, the Commission alleges that: 

“As a direct result of the above listed acquisitions, Foremost is now 1 of the 
4 largest purchasers, processors and distributors of dairy products in the United 
States and has increased its gross sales from approximately $52.5 million and 
net sales of approximately $48 million in 1950 to gross sales of approximately 
$375 million and net sales of approximately $295 million for the year 1954. In 
1954 63 percent of Foremost’s sales were derived from sales of fluid milk and 
cream; 20 percent of Foremost’s sales resulted from sales of ice cream; and the 
remaining 17 percent of Foremost’s sales represented sales of a wide variety of 
miscellaneous products.” 

In each of these four cases, the Commission charges that a substantial portion 
of the increases in sales resulted directly from the acquisitions described. 

It is reasonable to assume that, as the nine large dairy chains which we have 
mentioned increase the acquisition of the ice cream business of the Nation by 
mergers and such trade practices, the rate of acquisition in the future would 
be accelerated. Consequently, we feel that it is further reasonable to assume 
that, if conditions continue in the ice cream industry as they are today and 
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have been for many years past, it is possible for the giants of industry to realize 
a complete monopoly of the ice cream business within the next 10 to 20 years. 

Thus far in this statement we have dealt with the unfair and destructive trade 
practices utilized in connection with the sale and distribution of ice cream. The 
dairymen engaged in the sale of fluid milk are facing the same low blows as are 
the ice cream manufacturers. For that reason we will not repeat those practices 
here. However, it is pointed out that the milk processors in various sections 
of the country are now finding themselves the victims of price wars carried on 
by the industry giants. 

In the Dallas, Tex., area a price war reaciied such great proportions that the 
Small Business Committee of the House of Representatives held hearings in that 
city during the Christmas holidays, on December 30 and 31, 1957, receiving testi- 
mony and other evidence with regard to the price war. A representative of one 
of the major national chains testified that his company was losing $3,000 to $4,000 
per day. Since the other large concerns joined in the price war and sold milk 
at the same low prices, certainly they were likewise losing large sums of money. 
From the evidence presented it was clear that the price war was directed at two 
small local dairies, each of which did less than 1 percent of the total milk business 
in that area. 

A price war is now going on in the Kansas City area and it has reached 
such alarming proportions that the same committee is holding hearings in that 
city on March 6, 7, and 8. 

It is reported that in January of this year a price war broke out in the Moline, 
Tll., area driving the price of milk down to as low as 5 cents a quart. In this 
price war some of the participants were Beatrice Foods Co.—which sells under 
the Meadow Gold label, the Borden Co., and Fairmont. The small dairies were 
caught in the squeeze, losing money which they could ill afford to lose. 

In the Louisville, Ky., area, I am advised by a small dairyman doing business 
there that some of those small dairies have been operating at no profit for 2 
years, and that, because of the destructive price competition of large dairy 
chains with headquarters outside of the State of Kentucky, the number of small 
dairies in that area has been reduced from 31 to 21 in the last 7 years. 

We are informed that the same pattern of destructive competition is prevalent 
in the State of Oregon and other States in the Midwest area. From the Massa- 
chusetts area come numerous complaints of the price war which has been in 
progress there. 

There are price wars and rumors and threats of price wars. 

Complaints of price wars are constantly coming to us from the various sections 
of the country, but at the present time the most widespread, destructive competi- 
tion seems to be making itself felt in the Midwestern States. 

Another destructive problem with which the small dairyman has to contend 
is that of the chain grocer and supermarket stores selling dairy products as loss 
leaders. 

Last year the Federal Trade Commission in a decision involving a retail grocery 
chain held that it did not have jurisdiction over the respondent for the reason 
that the respondent owned a meat packing establishment. Consequently, the 
Commission dismissed the case, holding that such jurisdiction rested with the 
Department of Agriculture. 

In 1 of the 9 ice cream cases mentioned above, 1 of the respondents has filed 
a motion for the dismissal of the complaint on the ground that the Federal Trade 
Commission does not have jurisdiction over it due to the fact that the respondent 
owns a plant in which it manufactures dog food. That motion has not been 
finally determined as of this date. 

If the Federal Trade Commission does not have jurisdiction over concerns in 
the dairy industry and retailer chains that have acquired or do acquire meat- 
packing plants or sufficient interest therein to take them outside of the juris- 
diction of the Federal Trade Commission, the small dairymen will be more 
seriously injured, for they will be denied much needed protection which that 
agency can give them. Of course, they can appeal to the Department of Agri- 
culture, which administers the Packers and Stockyard Acts, but since that Depart- 
ment has not shown any great activity in administering the provisions of that 
act with respect to unfair trade practices of meat packers for the past 35 years, 
and since it is not set up by appropriation or with a staff to administer effectively 
such act, the independent dairyman can see no promise of relief against the unfair 
trade practices of the meatpackers and the large chains that own or have 20 
percent interest in meatpacking plants but are engaged in the sale of dairy 
products. 
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The Federal Trade Commission has issued complaints against two-of the 
same national dairy chains above referred to, charging them with unlawful 
price discriminations in the sale of milk. 

We feel that the condition which exists in the dairy industry as we have 
pointed out is not only bad for the industry but is bad for the country. As an 
editor of one of the leading milk journals said: 

“Tt breeds a cynicism, a corrosion of the moral foundations upon which society 
rests. * * * 

“Of what avail are integrity, merit, and quality against a 12 percent discount 
with a new car thrown in? ‘This situation is not a mere matter of business 
relationships. ‘This touches the very heart of the ethical and moral concepts 
that are the basic framework of civilization. A bribe is a bribe whether it is 
used to buy a vote or a stop. The demoralizing influence of such practices upon 
the industry is surpassed by the shameful deterioration of moral standards 
that they represent.” 

As you Senators know, traditionally the local ice-cream manufacturers and local 
milk processors have been integral parts of their communities. They have made 
great contributions to development and growth of those communities. Often 
they have been and are now among the largest of local employers, affording a 
livelihood for numerous local workers. They materially contribute to the 
welfare of the local farmers by supplying them with a ready market for the 
milk which they produce. What will happen if they are forced from the business 
scene by competitors whose headquarters are far removed from those communi- 
ties? That question has been very aptly answered by a trade association execu- 
tive as follows: 

“The burden of the taxes now paid by small-business men will be shifted to 
others, including all consumers. Who will take over the financial support and 
participation which small business now contributes to civic activities and organi- 
zations, such as hospitals, churches, community chests, the Boy Scouts, and 
in the other efforts to improve our communities? The exit of small business will 
leave a serious vacuum in towns and cities all over the Nation—a vacuum which 
cannot be filled by absentee business owners.” 

The small dairymen have been referred to as the Last of the Mohicans of 
the dairy industry. Primarily because of the practices to which we have al- 
luded, their tribe is fast disappearing from the market place and if those 
practices are allowed to continue, the remainder of the tribe will become extinct. 

Although we are told that we are in the midst of an all-time record-breaking 
prosperity, the small-business man is in serious trouble. Bankruptcies and 
failures are increasing with great rapidity. In 1956 there were 12,686 small- 
business failures, which represents a 16 percent increase over 1955. In 1957 
there were more small-business failures than in any year since 1939. There has 
been a 26-percent decrease in the number of new businesses opening each year 
since 1950. 

Some of the factors contributing to the failure of small-business men are: (1) 
Cut-throat competition ; (2) Ever rising costs of materials and labor; (3) heavy 
tax burden; and, (4) The tight-money situation which makes it more difficult for 
them to obtain bank or other loans. 

The concentration of financial power in the hands of a few can destroy our 
free-enterprise system and our way of life. 

We feel that an approach to the solution to the problems presented would be: 

(1) Rigid enforcement of the laws already on the statute books; 

(2) An amendment of the Clayton Act which would make section 3 of 
the Robinson-Patman Act an integral part of the antitrust laws as provided 
in S. 3079. 

(3) The enactment into law of S. 1356 transferring to the Federal Trade 
Commission from the Department of Agriculture jurisdiction over unfair 
trade practices of meatpackers. 

(4) Decreasing the tax burden of small-business men. 


Senator SparKMAN. Our next witness is Mr. James W. Cassedy, on 
behalf of Motor and Equipment Wholesalers Association. I under- 
stand Mr. Cassedy is general counsel of that association. 

Weare glad to have you. Proceed in your own way. 
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STATEMENT OF JAMES W. CASSEDY, GENERAL COUNSEL, MOTOR 
& EQUIPMENT WHOLESALERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Cassepy. My name is James W. Cassedy. I am general counsel 
of the Motor and Equipment Wholesalers Association and on behalf 
of our members I thank you for the opportunity of presenting this 
statement. 

Mr. Chairman and members of the committee, the Motor and 
Equipment Wholesalers Association is a large and very active trade 
association composed of nearly 2,000 independent wholesalers, who are 
engaged in the sale and distribution of automotive replacement parts, 
service station equipment, tires, batteries, accessories and related 
products through approximately 4,000 wholesale trade outlets located 
throughout the United States and Canada. 

Our members are engaged in business as individuals, partnerships, 
unincorporated firms, and corporations. Most of them are very small, 
employing 10 or 15 employees, while a few are more substantial, em- 
ploying as many as 100 employees; but all of our members may be 
classified as typical small-business men with limited capital and scope 
of operation. 

Our members buy their automotive merchandise from manufac- 
turers and other suppliers and resell such merchandise to garages, 
repair shops, service stations, car dealers, fleet operators, and other 
retail trade outlets. In so doing, our members compete not only with 
other automotive wholesalers, but also with automobile manufactur- 
ers, oil companies, rubber-tire companies, car dealers, chain stores, 
mail-order houses, and others that sell and distribute automotive 
products. 

During the present year it is estimated that there will be more than 
65 million automobiles, trucks, buses, and other motor vehicles on our 
highways and streets. The transportation of officials, laborers, and 
employees to their places of work in private industry and in Govern- 
ment, children and teachers to their schools, the sick and injured to 
hospitals, travelers for business and recreation, and many others make 
it necessary in maintaining our American way of life on wheels, that 
these automotive-powered vehicles be repaired when disabled and 
kept in good operating condition. 

To do this it is the function of our members and other independent 
automotive wholesalers to provide ready availability of literally hun- 
dreds of thousands of different replacement parts for the many dif- 
ferent makes and models of automotive vehicles produced during 
the past 15 or more years and still being used. Obviously to per- 
form this function propertly and in the sale and distribution of all 
types of automotive products, service-station equipment, tires, bat- 
teries, accessories, and related products independent automotive whole- 
salers have substantial investments of time, labor and money in estab- 
lished places of business with large stock of automotive merchandise, 
and perform many valuable services at the wholesale level that are 
indispensable to the business welfare of manufacturers of automotive 
products. 

The American economic system of free competitive enterprise in- 
cludes competition between manufacturers, producers, or other sellers 
at the primary level. It includes competition between wholesalers. 
jobbers, or other distributors at the second level. It includes com- 
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petition between retailers at the third level. The character of the 
selling to the same class of purchasers determines the functional clas- 
sification of the seller and the level of competition and each level 
is entitled to equal dignity and equal importance. 

The independent automotive wholesalers is a specialist in making 
automotive merchandise available. He gives time value, and place 
value to such merchandise. He is the bridge that connects manu- 
facturers, producers, and other sellers at the primary level of compe- 
tition with hundreds of thousands of retail trade outlets. The auto- 
motive wholesalers buys automotive products in large quantities, 
warehouses them, breaks them up into smaller quantities and distrib- 
utes them as they are needed by his retail customers. He makes 
delivery. He extends credit. He furnishes merchandising aid and 
counsel to retailers. He is the long arm of distribution reaching out 
and making automotive merchandise available everywhere. 

Our members and other automotive wholesalers look to the enact- 
ment of adequate antitrust laws and to the enforcement of such laws 
to protect competition at all levels from injury and destruction by 
price fixing, price discrimination, exclusive dealing, and other anti- 
competitive practices. We look to the enactment and enforcement of 
such laws to provide free and open markets, equality of competitive 
opportunity, and freedom of choice in the purchase and sale not only 
of automotive merchandise but of all commodities. We believe, how- 
ever, that our present antitrust legislation, procedures, and enforce- 
ment policies are not adequate to achieve this objective and there is an 
obvious need of additional legislation to protect small business. 

Consider first, the competition of the automobile manufacturers 
with the independent automotive wholesalers in the sale of automo- 
tive replacement products to the car dealer market, and second the 
competition of the major oil companies with the independent auto- 
motive wholesalers in the sale of automotive replacement products 
and equipment to the service station market. These two markets 
represent from 50 to 60 percent of the dollar volume of sales of the 
automotive wholesalers. 

I have reference to a number of cases here by the Federal Trade 
Commission against car manufacturers and against oil companies. 
They are not too many and my references only deal with reference to 
the orders and the year in which such orders were entered. I would 
like to particularize those. 

In 1941 the Federal Trade Commission ordered General Motors 
Corp. to cease and desist requiring its car dealers by intimidation and 
coercion to deal exclusively in automotive products of General Motors 
Corp. in violation of the Clayton Antitrust Act. 

In 1953 the Federal Trade Commission ordered General Motors 
Corp. to cease and desist its practices of price discrimination and ex- 
clusive dealing in the sale of certain automotive replacement products 
to its car dealers in violation of the Clayton Antitrust Act. 

In 1955 and 1956 the Senate Antitrust Committee heard evidence 
of the widespread practices of the major automobile manufacturers 
of requiring their car dealers by intimidation and coercion to deal ex- 
clusively in their automotive replacement products. As the result of 
these hearings Congress enacted the Car Dealers Act of 1956 (Public 
Law 1026) giving the car dealers the right to sue in the Federal courts 
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for protection against these practices and to prevent the automobile 
manufacturer from forcing the car dealer to purchase automotive re- 
placement products which he does not desire to buy. 

In 1953 in the spark plug cases against General Motors Corp. and 
A-C Spark Plug Co., ieanthen Spark Plug Co., and the Electric 
Auto-Lite Co., the Federal Trade Commission ruled that automotive 
parts could be sold at lower (and below cost) prices for original 
equipment than the prices charged for the same parts when sold for 
replacement purposes, that such price differences would not injure 
competition and could not constitute unlawful price discriminations. 

In 1957 the Federal Trade Commission ordered Pittsburgh Plate 
Glass Co. and Libby-Owens-Ford Glass Co. to cease and desist. dis- 
criminating in price by selling automobile safety glass to Ford Motor 
Co. and General Motors Corp. at lower prices than the prices charged 
competing automotive wholesalers; and ruled that such discrimina- 
tions would substantially injure the competition of the automotive 
wholesalers and violated the Robinson-Patman amendment of the 
Clayton Anitrust Act. 

The orders against Pittsburgh and Libby- Owens-Ford give sub- 
stantial support. to the long standing reports in the automotive in- 
dustry that the major car manufacturers unlawfully induce and re- 
ceive discriminations in price, that is lower prices than competing 
automotive wholesalers, for automotive replacement parts as such or 
under the guise of original equipment. If these reports are true the 

major car manufacturers are obtaining an unjustified competitive ad- 

vantage which substantially injures the competition of the automo- 
tive wholesalers. 

Now to look at the practices of certain major oil companies. 

The Assistant Attorney General in charge of the Antitrust Divi- 
sion of the Department of Justice testified ‘before Subcommittee No. 
5 of the Select Committee on Small Business of the House of Repre- 
sentatives that from 1953 to 1957 that 264 complaints were received 
from retail gasoline and petroleum dealers; 87 involved price fixing 
and price discrimination, and 62 involved exclusive dealing. He also 
testified regarding recent antitrust actions in the Federal courts 
against the Standard Oil Company of California, Richfield Oil Co., 
Sun Oil Co., Shell Oil Co., Socony Mobil Oil Co., and others for ex- 
clusive dealing and price fixing. 

The Chairman of the Federal Trade Commission testified before 
the same subcommittee that from 1953 to 1957 approximately 238 
complaints were received from retail gasoline and petroleum dealers ; 
150 were complaints of price discrimination, 36 complained of exclu- 
sive dealing and tie-in selling, and 25 c omplained of price fixing. He 
also testified regarding actions by the Commission against the “Texas 
Co., Atlantic Refining Co. ., and Shell Oil Co. involvi ing unfair methods 
of competition, exclusive dealing, and tie-in sales; and against Pure 
Oil Co. and Sun Oil Co. for price discrimination. 

In 1951 the Federal Trade Commission ordered the Standard Oil 
Companies of Ohio, Kentucky, C alifornia, Indiana, and New Jersey 
to cease and desist obtaining’ and receiving discriminatory prices, 
lower than the prices c harged competing automotive wholesalers, for 
tires, batteries, and accessories, because such price disc riminations 
would substantially injure the competition of automotive wholesalers 








ANTITRUST ENFORCEMENT 77 


and was in violation of the Robinson-Patman amendment of the Clay- 
ton Antitrust Act. 

In 1956 the Federal Trade Commission began proceedings still pend- 
ing against the Texas Co. and B. F. Goodrich Co., against the At- 
lantic | Refining Co. and Goodyear Tire & Rubber Co., and against 
Shell Oil Co. and Firestone Tire & Rubber Co. The complaints al- 
lege that these companies are engaged in unfair methods of competi- 
tion in violation of the Federal Trade Commission Act in that the 
oil companies contract to influence unduly their controlled service 
stations and distributors to buy tires, batteries, and accessories sold by 
the tire manufacturers, and in return they receive from the manufac- 
turers overriding commissions on all net sales. The complaints allege 
in substance that the adoption and use of such contracts have fore- 
closed a substantial part of the service-station market from the in- 
dependent automotive wholesalers; have injured, lessened, and pre- 
vented competition between the tire manufacturers and the ‘independ- 
ent automotive wholesalers; have deprived the service-station opera- 
tors and distributors of a freedom of choice as to the products they 
may purchase for resale; and have deprived the consuming public of 
the benefit of free competition. 

In October 1957 and February 1958 the Federal Trade Commis- 
sion began proceedings against Socony Mobil Oil Co. and Shell Oil 
Co. The complaints ‘allege that these companies are engaged in un- 
fair methods of competition in violation of the Federal “Trade Com- 
mission Act in that the oil companies induce the service stations to 
handle their products exclusively by furnishing or selling them ex- 
pensive lubrication equipment and other equipment, services, and fa- 
cilities on loans or easy repayment terms. 

There are other cases but time does not permit me to discuss them. 
The cases cited illustrate two points: 

First, the car dealer and service-station markets are dominated and 
controlled by the car manufacturers and the major oil companies to 
such an extent that the independent automotive wholesalers are being 
unlawfully foreclosed from such markets. 

Second, the present antitrust laws appear to be inadequate to enable 
the Federal Trade C ommission, the Department of Justice Antitrust 
Division, and private litigants to break the shackles of monopoly on 
the car dealer and service-station markets. 

I am therefore recommending the enactment of certain amendments 
to strengthen the antitrust laws. 

I might say, Mr. Chairman, that we had a tremendous response to 
these 5 proposals. 

Over 95 percent of the members responding voted in favor of these 
ciainiemeliaiinn to the Congress and we give them to you: 

(1) That Public Law 1026, known as the Car Dealers’ Act, enacted 
in 1956, be extended to the service-station market so as to give the 
service-station operators the same rights and protection as this law 
now gives to the car dealers, providing that the car dealer and service- 
station operator shall be free from intimidation, coercion, and undue 
influence, and have freedom of choice in the purchase of automotive 
products and in the source where such products are purchased ; and 

(2) That the Robinson-Patman Act be amended so as to provide 
‘at it shall be unlawful for any automotive manufacturer or other 
seller to sell at a price, discount, or other terms, by reason of quan- 
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tities sold, or seasonable order, or for any other reason, unless he has 
undertaken i in good faith to make known to all of his customers that 
such price, discount, or term is available under the same conditions 
to all of his customers for a reasonable period of time; and 

(3) That the Robinson-Patman Act eS amended to require that 
automotive products sold at lower prices for original equipment in 
motor vehicles shall be permanently and conspicuously marked so 
that such products can be distinguished from automotive products 
sold at higher prices for replacement, and providing that such orig- 
inal equipment cannot be sold in competition with replacement parts; 
and 

(4) An amendment providing that the major oil companies selling 
gasoline or petroleum products at wholesale for ultimate resale at 
retail shall not be permitted to sell gasoline or petroleum products at 
retail, and shall not own, operate, or lease from any persons a retail 
gasoline station, and shall not act, directly or indir ectly, as agent for, 
or receive any commission, compensation, or payment because of the 
sale of any product of any manufacturer, or distributor of automotive 
tires, batteries, accessories, other products, or equipment; and 

(5) An amendment providing that private parties who proceed to 
enforce the antitrust laws in the public interest, through suits for 
injunction, as well as triple damages, may recover the cost of the suit 
and attorneys’ fees. 

Mr. Chairman, in substance, that is a statement on behalf of the 
Motor and Equipment Wholesalers Association. 

I would like to say, speaking personally, and not as a representative 
of this association—it may, incidentally, represent the interests of 
the members, but not being authorized in what I am about to say, I 
do not want to make it an official statement on their behalf. I would 
like to say that I spent nearly 10 years on the Federal Trade Com- 
mission, on the staff, dealing with cases of this type. 

For the past 6 years, I have engaged in the practice of law, spe- 
cializing in the antitr ust field. 

I have a number of both manufacturers and suppliers who compete 
at the primary level and I have a large number who compete at the 
wholesale level, and I also represent another group who compete at 
the retail level, so I am actively engaged at all levels of competition 
and interested in the antitrust laws. 

I would like to point out 1 or 2 things that seem so obvious to me 
that anyone in this field who believes strongly in protection of the 
public and maintaining our free competitive enterprise system, it 
would seem to me that price discrimination and exclusive dealing 
practices, which are the practices that lead to monopoly—they are 
the practices that are most flagrantly used in the aggressive methods 
of interest that would take advant age of others—it would seem to me 
that the law should be strengthened in those respects. 

Now, in one respect I would like to call your attention to the fact 
that the Federal Trade Commission Act is enforced through civil 
penalties in the courts up to $5,000 per day for each day of violation 
of an order to cease and desist. 

Orders under the Clayton Act and the Robinson-Patman Act are 
not so enforced and can only be enforced through a contempt pro- 
ceedings of the United States Court of Appeals after an order of the 
Commission has been affirmed as to its legal validity and the decree 
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of that Court of Appeals has been entered commanding obedience to 
the Commission for this order. 

There are no civil penalty provisions in the Clayton and the Robin- 
son-Patman Acts. The Federal Trade Commission has repeatedly, 
over a great many years, asked Congress to make the procedural 
penalties and the procedural steps the same under both acts. 

I see no good reason why that should not be done. 

Under ws present system, the Federal Trade Commission can get 
an order against any of these corporations, the car manufacturers or 
the oil seduanedean Under the Clayton and Robinson-Patman Acts, 
it merely tells them to stop those practices. Thereafter, if those 
concerns violate the order, the Commission can then, on the basis of 

roof that violations exist, go to the Court of Appeals and ask the 
Court of Appeals to affirm the validity of the order. 

If it does that, there still is no penalty. You have got to prove a 
third violation of the same statute to prove that they are in contempt 
of the court of appeals decree. 

Now, business concerns are not much interested 

Senator SparKMAN. Are you familiar with the bill (S. 721) that I 
introduced in the last session of Congress that would seek to do that 
very thing, to make the Clayton Act more responsive ? ? 

Mr. Cassepy. I did know the bill had been introduced; I did not 
know that you introduced it. Iam very happy to know that. 

Senator Sparkman. Does that bill do what you seek ? 

Mr. Cassepy. That would aid small business, if it could be passed 
and put on the books. There is no reason why the Federal Trade 
Commission should have 2 methods of procedure, 1 under the Fed- 
eral Trade Act, which is adequate, and 1 under the Clayton Act, 
which is obviously not adequate. 

Senator SparkKMAN. You may not know that the Federal Trade 
Commission has enforced the measure. 

Mr. Cassepy. Yes, sir, I knew they had. 

Senator Tuyr. Excuse me. 

Mr. Chairman, I am also a cosponsor with you. 

Senator SparKMAN. Senator Thye is a cosponsor. 

Senator Ture. I hope we can get it enacted because a good idea is 
embodied in that legislative proposal and it should be enacted and be- 
come law so it can become operative. 

Senator Sparkman. I should have said “we” introduced it because 
it really represents bipartisan effort of this committee. 

Mr. © assepy. Until that is the law, there is very little enforcement 
of the price discrimination in exclusive dealing provision. 

I wanted to point out to you that the Justice Department doesn’t 
touch those practices as violations of the Clayton or Robinson-Patman 
Acts except incidental to the Sherman law violation. It leaves it 
largely up to Federal Trade to enforce those laws and the business 
interests concerned, the business interests that are concerned with the 
orders under that act are not restrained by those orders because it 
takes at least two more violations to make them even subject to a pen- 
alty and they are not bothered by them. 





1S. 721, a bill to amend sec. 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease-and-desist orders issued thereunder, and for other purposes, seomoee 
by Senators Sparkman and Thye, January 17, 1957. (For text of bill see appendix 6, p. 195.) 
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There is possibly one or two other matters that could be mentioned. 
One of them is the possibility of a private litigant getting the benefit 
of the Government prosecutions by obtaining evidence. A private 
litigant is faced with the proposition that he cannot afford antitrust 
litigation. It is so expensive to prove any broad economic effects over 
any widespread section of the country, that it is just almost impos- 
sible for them to prove a price-fixing case or a merger case or any case 
on a widespread basis, even exclusive dealing which heretofore has 
been on the same widespread basis.and as even a price-fixing case. 

I would like to say, however, that a private litigant could prove a 
case of price discrimination for exclusive dealing if it were limited to 
specific competitive situations which have injured and which, of 
course, would lead to a larger injury if continued. 

There should be some method somewhere along the line to prevent 
these agencies of the Government, through either the Antitrust Divi- 
sion or the Federal Trade Commission, from settling these cases by 
consent settlements and not giving the little fellow ua bendineen outside 
the benefit of the investigatory power of the Government. They can- 
not find out what the facts are in the consent settlements. Therefore, 
they have no opportunity to pursue the subject from the source of 
private litigants. 

On top of it all, the antitrust lawyers, including myself, charge 
pretty high fees and the small litigant, unless he can afford to pay 
them, is not going to get a very good lawyer. The big interests em- 
ploy the best lawyers and the small ones, like I am, don’t have much 
chance. 

So I just wanted to submit these ideas, that if this Small Business 
Committee would pursue these and properly present them, a great deal 
could be done through private litigation for small business and a great 
deal could be done through the Federal Trade Commission for smal] 
business if these amendments we suggest were enacted. 

Senator SparkmaN. Thank you very much, Mr. Cassedy. 

Any questions / 

Senator Proxmire, do you have a question ¢ 

Senator Proxmire. Did you hear Mr. Loevinger’s statement this 
morning ¢ 

Mr. Cassepy. No, I was not present. 

Senator Proxmire. He made this statement, and I wonder if you 
would approve. 

He recommended that Congress make it clear that injury to any 
competitive business resulting from violation of any of the antitrust 
laws is an injury to competition and contrary to public policy. 

He would make it unnecessary to prove that there was a broad, na- 
tional, or even regional economic effect. 

Mr. Cassepy. Yes, sir; I would certainly endorse that. The Robin- 
son-Patman Act already does it. 

Senator Proxmire. Then, did I understand that your last recom- 
mendation was that the private citizens may recover the cost of the suit 
and attorneys’ fees in an injunction, was that it / 

Mr. Cassepy. Yes, sir; as well as the—you see, you have the statute 
which gives you that right on triple damages. 

Senator Proxmire. When damages are found. But you say that in 
injunction 
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Mr. Cassepy. If we had it in injunction cases, we would have at 
least a chance to make the expenses of the case for private litigants 
without providing any element of damages. If we can prove a per se 
violation of the law without having to show widespread injury or even 
individual injury, we would go into court on that basis for injunction 
rather than triple damages. 

Senator Proxmrire. I see. Thank you. 

Senator SparKMAN. Thank you, Mr. Cassedy. 

Our next witness is Mr. Snow, William D. Snow, National Con- 
gress of Petroleum Retailers. I will turn it over to the chairman of 
the subcommittee now, Senator Humphrey. 

Senator Humpnrey. I wanted them to have the benefit of the 
chairman of the full committee. Thank you very much, sir. 

I want to say to Mr. Cassedy and Mr. Parkman—lI want you to 
know that I shall read your testimony. And what is more, the coun- 
sel, Mr. Jehle, alongside of me will see to it. Iam sorry I wasn’t here. 
1 know that you must have had many good constructive thoughts for 
our subcommittee. 

Mr. Snow, you are next. 


STATEMENT OF WILLIAM D. SNOW, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS, INC., DETROIT, MICH. 


Mr. Snow. Mr. Chairman, I have a prepared statement, copies of 
which I will hand you. I regret that due to bad management on my 
part, all copies are not. corrected. I will hand a corrected copy to 
the reporter, and I would like the record to show that. 

Mr. Chairman and members of the committee, my name is William 
ID. Snow. I ama lawyer and I represent the National Congress of 
Petroleum Retailers, which is the National Trade Association of 
Service Station Operators and Gasoline Retailers. We have affiliated 
associations in 38 States and the District of Columbia, and we repre- 
sent the interests of the nonintegrated individual small-business men 
who operate automotive-service stations and through whose establish- 
ments gasoline, motor oil, tires, batteries, and accessories are dis- 
tributed to the motoring public. 

In the interests of economy of time, I will summarize this state- 
ment, and the two prince ipal proposals which are not incorporated 
in it which we have to make, and then I will coms back to cover such 
points as the chairman or members may wish me to elaborate on. 

There is first the concept of antitrust injury with which we are 
dealing in these hearings, with which your committee is dealing, and 
upon which you have invited our testimony. 

If we were to make a diagram on a blackboard, we could make a 
large rectangle representing the total area of antitrust injury. How- 
ever, when we analyze with respect to the retail petroleum industry 
how much of this total area of antitrust injury is effectively prohib- 
ited by substantive prohibitions, we find that we have to make a 
much smaller rectangle. 

The first concept, the concept of antitrust injury, is wider than - 
area of prohibited substantive and antitrust injuries as defined i 
the statutes as interpreted by the courts. 

And then we come to a further curtailment, a narrowing of the 
area of antitrust injury; rather, I should say a third smaller rectangle 
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and a second narrowing, and that is the narrowing to the smaller rec- 
tangle of injuries for which there is a satisfactory remedy by any 
available remedial proceeding. 

And finally we narrow it to the specific matter that you are dis- 
cussing, which is the injuries that may be remedied by helf-help, 
that is, by the proceeding in behalf of the injured small-business man, 
the injured complainant. 

We begin with a very wide concept and it is not surprising, I sup- 
pose, in this field, as perhaps i in others, that we come in the end to a 
very much narrower area in which the right of redress is allowed. 

Now I have analyzed here in my statement the 5 principal types of 
antitrust injuries occurring in the distribution of gasoline and auto- 
motive products to and through service stations, that is, the 3 prin- 
pal types of price discrimination and the 4 other principal types of 
competitive injuries, which would be considered antitrust Injuries 
with respect to the portion of those injuries for which there is a sub- 
stantive prohibition. 

We begin with that, of course, because what might appear as a de- 
fect in the remedy, if it is in reality a defect in the substantive pro- 
hibition, has to be approached where the defect arises, rather than at 
the remedial level. 

Then I proceed to discuss these 4 points of significance, I believe, in 
restricting a remedy available to the private pi: untiff from the legal 
standpoint, limitations from the standpoint of statutory enactment 
and interpretation and rules of procedure, and finally I discuss our 2 
proposals which go to the broadest scope of this inquiry and which 
arise as follows. 

We believe, based on the experience of hundreds of antitrust com- 
plaints which have been considered by our national office on behalf 
of our members, that the most grievous restraint upon the right of 
an antitrust remedy is not even in the defects in the substitutive law 
nor in the defects in the remedial law, but, rather, more important 
than either of these, more fundament: al to the helplessness of the in- 
jured party is his economic inability to obtain redress. 

We think of the antitrust concept as being parallel in many respects 
to the concept of political freedom. 

Political freedom and economic freedom stand in our balanced com- 
plex of ideals upon a nearly parallel plane, and, of course, the guar- 
anties of political freedom were very carefully spelled out, guare unties 
against political tyranny spelled out by the Founding Father rs. The 
guaranties against the tyranny of concentrated economic power were 
left to C ongress to provide under the power of article I, section 8 of 
the Constitution to regulate interstate commerce. 

I have never understood the reluctance to assert that power which 
is expressed sometimes by some of the more conservative Members of 
Congress, for the Constitution itself gives to Congress that responsi- 
bility. It isa responsibility which, not surprising, has not been spelled 
out as completely as the matter of the restraints upon political tyranny. 

An antitrust injury is by its nature the result of a type of economic 
tyranny imposed by a concentr ation of economic power against an 
individual who is unable economically to resist. Now as in the field 
of political rights, a charter of rights without the means of resistance 
may be idle and easily swept away, and the same thing is even more 
true in the economic field, or in the lex cadre economique, as the 
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French call it, the law dealing with economic problems, the structure 
of the law dealing with economic problems, because the very power 
which has created the injury has also often rendered the individual 
suffering the injury subject to further reprisal, and left him without 
the means of making the resistance that is needed if he is to redress the 
injury suffered on his own account or to act as an instrument of public 
policy for the protection of individuals in a similar position. 

Accordingly, we feel that the great problem, in our experience 
with hundreds of antitrust complaints within the 5 categories that are 
enumerated here, that is, within the 3 categories of price discrimination 
and the other 4 categories, we feel that whereas there are tremendously 
important matters of substantive law which are inadequate to fully 
express the true antitrust concept in terms of substantive prohibitions, 
and whereas there are also the technical legislative and interpretive 
remedial shortcomings, that the heart of the matter is found in the 
fact that no means of resistance is provided to the plaintiff, excepting 
through an appeal to Federal agencies, which he may be assured of 
having the power to carry out. 

Now with commendation for the work of the Justice Department, 
we must recognize even so that it is by nature an executive institution, 
a department of a political administration, and is operated by a re- 
sonsible head who is a political appointee. 

It has not the responsibility, the duty, and it would not be wise 
to impose upon it the duty or responsibility of investigating every 
complaint. 

It would be absurd to expect the same either of the Federal Trade 
Commission which, although a nonpolitical agency, has come in more 
recent years to be more political in its responsiveness, in the way in 
which its members are chosen, including the Chairman of the Com- 
mission who has the responsibility for its administrative functions. 

It is to these agencies alone that the plaintiff without resources 
may appeal. But neither of these agencies either is or ought to be 
required to grant him a hearing of right or to litigate every com- 
plaint. 

The simple juridical principle that the courts shall be open for 
every plaintiff expeditiously and within his means to present his com- 
plaint and to secure an ajudication of it within the limits of his abil- 
ity to pursue the remedy is simply not available within the frame- 
work of antitrust enforcement. There are, of course, the various com- 
pilations of figures with which the committee is familiar about the 
cost of private antitrust litigation, figures showing costs as running 
to millions of dollars in single suits. 

Now what that means to the service-station operator who is af- 
fronted by an antitrust injury, whose lease is to be canceled, who is 
being dictated to on prices, is that the company salesman can say to 
him, “Sue; sue and be damned. You will be broke and we have lots 
of money to be sued and sued and to take you up and up and up until 
you are broke.” 

There isn’t only his inability to respond in the law courts economi- 
cally, but also there is the obvious farther weapon which the sup- 
plier has of reprisal. 

Now the language which I have used is a rough quotation from 
testimony of one service-station operator in a hearing on S. 11 before 
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the Antimonopoly Subcommittee of the Judiciary Committee of the 
Senate last year, but it is something that we hear quoted over and 
over: “Go ahead and sue us, that is what we have lawyers for. That 
is what we have money for.” And the idea is put in very plain lan- 
guage that interminable litigation awaits the antitrust plaintiff from 
the retail petroleum industry and that interminable litigation will re- 
sult in favor of the complainant with the longer purse. 

Now, of course, there is not even any comparison in resources be- 
tween a service-station operator who has as little as $3,000 or $4,000 
invested in a station, all of which is in gasoline in the ground, in tires, 
merchandise, and equipment, and which is counterbalanced in some 
part by debts, and the $5 billion, $3 billion, $2 billion international 
oil companies. There is no parity at all of ability to deal juridically 
or to meet one another as adversaries in a judicial contest. 

Accordingly, surprising as it would seem, because the retail pe- 
troleum industry is, I believe, the area of some of the most wide- 
spread and most deep-down disheartening antitrust violations, there 
have been practically no successful antitrust complaint cases by private 
individuals to redress the injuries suffered. And as counsel for this 
organization, when I am asked what is the advice that our national 
office can give to the individual whose lease has been cancelled, should 
he sue—to the individual who is suffering a price discrimination 
violation, should he sue, I am obliged, of course, to call his attention 
to the probability of continuing litigation, and that he must be not 
only a courageous plaintiff, ready to suffer the loss of his station, 
the refusal to renew his lease, or the refusal to continue his contractual 
relations, that he must not only be courageous, but he must be affluent. 
He must be able somehow to maintain the course of that litigation. 

Now, then, this charter of rights, which is, I think, imperfect sub- 
stantively but nonetheless magnificent in what it does accomplish to 
establish the substantive rights of small-business people and of all 
Americans, actually, the right to engage in business, trade, commerce, 
productive efforts free from interference by concentrations of economic 
power, free from monopoly restraints, yet the substantive law mocks 
the man who cannot though his own efforts or through some agency 
of his own choosing be assured of a hearing. ; 

Now, this is in no way meant to detract from the benefit of the possi- 
bility of a hearing or the possibility of help from the Federal agencies. 
But it is only a possibility. Considerations of policy guide those cases 
which will be chosen, and, of course, it is natural that those having 
a broader impact will be chosen over those having a primarily indi- 
vidual impact. That, however, is no consolation to the individual 
whose savings, whose earnings, whose whole life, everything that his 
efforts stand for, everything that America stands for, is tied up in his 
affort to do a good job in a service station, and because he has refused 
to follow dictation on prices, or because he has handled a competing 
line of tires not sanctioned by his supplier, or for some other reason, 
he finds the goodwill which he has built up in that station confiscated. 
He sees himself discredited, and especially in a smaller community, 
disgraced by the termination of his lease, and he is without the means 
to defend himself. Invariably, he is without the means of registering 
through antitrust litigation an effective protest. 

Now, what do we propose? There are agencies which have been 
successful, Federal agencies, in giving to every complainant who pre- 
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sents his complaint a hearing. It is my understanding that the 
National Labor Relations Board is one of these agencies, and that 
there are others to which every man who brings his case may come 
and expect expeditious investigation and a hearing upon it. The 
magnitude of the interests involved in the relationships between re- 
tailers and suppliers, and it is in that aspect of this problem that my 
experience lies and to it that my remarks are directed, indicates the 
need, in fact, makes the need imperative for an agency to which an 
offended retailer, one who is injured, or who even believes he is in- 
jured, may come at a cost within his means for a determination which 
will be arrived at within the time that will do him some good, where 
the pleadings will be simple enough for him to understand the in- 
tegrity and the essential justice of the result that may be attained. 

Now, it is not only for the plaintiffs who are right that this is 
important. It is also for the complainants who are wrong that this 
is important, because the complainants who are wrong have their 
faith equally shaken in the free enterprise system and in the Ameri- 
can verities of free competition if they are misled about what their 
rights are, if they are offended perhaps through a fault on their part 
rather than one exclusively of the large corporation with which they 
are dealing; so that for their confidence in justice and for the security 
of the system of free competition and distribution with which we are 
concerned, it is important that all plaintiffs, right or wrong, all com- 
plainants, all people who are injured and who have the substance of 
a claim, have what they consider a prima facie case, who have on the 
face of it a basis of complaint, should have a chance to be heard, and 
that in connection with that chance to be heard, that they shall have 
certain basic rights, like the right to state their case simply in plain 
terms which rule 8 of the Federal Rules of Civil Procedure gives to 
plaintiffs in Federal civil actions, but which has been taken away by 
court decisions to plaintiffs in Federal antitrust civil actions; that they 
shall have the right to compel the production of documents by sub- 
pena duces tecum or an equivalent which is readily understandable 
and to require the person, the actual agent of the company who is 
involved to appear and answer as by cross examination the issue which 
is involved. 

Whether we call these mechanics an antimonopoly court or whether 
we call it a retailer-supplier relations board patterned in part on the 
National Labor Relations Board, is immaterial. There are parallels 
both to courts and to an administrative quasi-judicial agency which 
seeks to deal with people who come in, who come before it with un- 
equal power to litigate the issues involved. It is our resolution on the 
matter that a national retailer-supplier relations board be established, 
to have 

Senator Humpurey. You have not outlined that in your prepared 
statement in detail. 

Mr. Snow. No. I have not outlined that completely. That is part 
of a separate memorandum which I would like to submit. 

Mr. Humpurey. I was just going to ask you if you could do that. 
I was paging through your statement trying to follow your oral 
presentation. I appreciate your oral presentation, but it would help 
a great deal if the thoughts that you have on this subject of a re- 
tailer board could be put down on paper and any suggested proposal 
that you might have in terms of a resolution. 
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Mr. Snow. It is a proposal by resolution which we have adopted 
at our annual session. (See exhibit 10 (a), p. 90.) 

Senator Humrnrey. Is that the “day in court’’? 

Mr. Snow. I beg your pardon ? 

Senator Humeurey. Is that what you refer to as “a day in court” 
proposal here ? 

Mr. Snow. No. The day in court bill was the automobile dealers’ 
court bill which we would like to have broadened to include service- 
station operators. 

Mr. Humpnrry. I see. 

Mr, Snow. But this is a further proposal which we have publi- 
cized some, without, however, sketching in the mechanics as fully as 
I would like to do, for a retailer-supplier relations board. It has one 
other element which I will mention orally and that is that retailers 
of a single supplier should have a right of collective represenation 
before that board. Such collective representation would increase 
their bargaining power and would lessen the burden of representa- 
tion upon individuals. 

We would, of course, wish to be assured that the collective repre- 
sentation was democratically chosen before such board. 

Senator Humpurey. Now, would you mind coming over to page 9 
of your prepared statement ? 

he reason I say so, is we are going to recess these hearings very 
quickly and we are going to come back here tomorrow morning to hear 
the witnesses who are not going to be able to testify this afternoon. 
There are many reasons for this. 

First of all, we will have more Senators here. Secondly, there are 
a number of people from the press and at this hour of the day your 
press relations are anything but what you would like them to be. 
The men have deadlines to meet and many of you who are witnesses 
have good statements that ought to be given proper notice and pub- 
lic attention. 

So I am going to set 10:30 tomorrow morning, and this is an ad- 
justment in our schedule here. The witnesses for tomorrow, then, 
will be Mr. Albert Carretta, Mr. John Beaty, Mr. George Burger. 

Can you be here tomorrow, Mr. Burger ? 

Mr. Burcer. Yes, Mr. Chairman. I wish I had known that. 

Senator Humpurey. I wish I had known it, too. I have brought 
two farm bills up there—this is off the record. 

(Discussion off the record.) 

Mr. Burcrr. May I ask a question, please ? 

Senator Humpurey. Certainly. 

Mr. Burcer. Do I understand that the first witness tomorrow will 
be Mr. Carretta and myself second ? 

Senator Humpnrey. Mr. Carretta was to be next after Mr. Snow. 

Mr. Burcer. Today? 

Senator Humeurey. Mr. Carretta would have followed Mr. Snow 
according to our witness schedule. 

George, do you have some pressing matter? You know we are ac- 
commodating people. 

Mr. Bureer. I would like to, if you could conveniently—are you 
going to hear other witnesses this afternoon ? 
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Senator Humpurey. No, we are not. I have several other meet- 
ings yet to go to. I had planned on going this afternoon. 

Mr. Snow. Mr. Chairman, I would be glad to yield to Mr. Burger. 
If you have any questions, 1 can come back tomorrow morning con- 
veniently, when you convene. 

There is one more thing that I would like to s: ay for a few minutes. 

Senator Humpnrey. Of the record. 

( Discussion off the record. ) 

Senator Humpurey. Go ahead. 

Mr. Snow. Mr. Chairman, the only other thought which we have 
here, in addition to providing the means of resistance against anti- 
trust violations for the benefit of the individuals who suffer the in- 
jury, is this: We are currently making a study which is very 
suggestive of the advantage or the nec essity, in fact, of affording 
such protection, especially in the present phase of the economy. 

We find, for example, in the service-station industry, that in part 
due to the competitive conditions and due to the necessity of sub- 
mitting to competitive prices, but due also in part to anticompetitive 
practices, that every single index of economic activity which relates 
to the chance of the service-station operator to making a living has 
gone down. The unit price, the unit margin, the average unit mar- 
gin, the percentage of gross profit, the average dollar profit, all of 
those things are down, some of them due to some of these anticom- 
petitive practices, especially the control of retail prices downward 
by the supplier while maintaining ae high wholesale prices. 
Yet, in spite of those things, in spite of the burden upon these small- 
business men’s income, they have not made the cutbacks in employ- 
ment or in business expenditure which are characteristic of big busi- 
ness. 

Big business has given the country a substantial majority, 80 or 
90 percent of the total of 4% million unemployed. 

Service-station employment in the areas where I have studied it 
has remained nearly constant in spite of declining average margins 
on gasoline, declining total income, and declining net income. 

But if help i is not given against practices which squeeze these small- 
business men between the pressure of costs, rigid costs maintained by 
administered price systems, and lowered income brought about 
through an overcompetitive situation fostered by deteriorating factors 
in the. markets, the time will come when they will be unable to con- 
tinue to give, to maintain, to keep up the level of employment, the 
level of business expenditure, which they have so far maintained 
while big business has been cutting back. 

We have had one bad drop in ‘the economy, and I believe that the 
issue of antimonopoly protection in the retail petroleum industry and 
for all small business is important if we are not to—if we are to avoid 
the catastrophe of small business being required to make the kind of 
cutback in employment and in business expenditure which big busi- 
ness has already made without the same incentives. 

So, I see an important relationship between granting to small busi- 
ness the opportunity of competing effectively, free from these controls 
that reduce small-business income, I see an important relationship 
between that and the hopes we have for restoring prosperity. 

Government spending, relief on the credit squeeze, and some other 
things, even pouring money into the economy cannot be done fast 
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enough to maintain the type of activity which we now have, if it is 
all taken away again from the small-business segment of the economy 
by monopolistic practices. And that, of course, 1s what a monopolistic 
practice is. It is a practice which takes away from one who is unable 
to defend himself part of what he has produced, part of the reward 
either for the utility which he gives to.the thing he handles in com- 
merce or part of the reward of his labor or part of the value of the 
thing he producc::; and if we are to see small business lose the re- 
wards of its efforis through continuing monopolistic practices, then 
we have reason to fear a curtailment of small-business economic ac- 
tivity, employment and spending which will be bad, contrary to what 
small! business wants, and contrary to the interests of our economy. 

Senator Humrnrey. Over on page 9 of your statement, you speak 
of the inclusion in the lease and/or dealer agreement of a clause by 
which the lessee dealer is restricted as to the time in which he may 
bring any action for treble damages under the Robinson-Patman Act. 
Of course, I understand you are recommending that that be outlawed. 

Mr. Snow. Yes, Mr. Chairman. There were examples of that dur- 
ing your New Jersey price war hearings. 

Senator Humpnrey. Yes. We went into that. 

Mr. Snow. Our file of leases was submitted in hearings by the 
House Distribution Subcommittee a year or 2 years ago, and I will 
be glad to take from that and submit a schedule of those clauses as an 
addendum to this statement, if you wish to receive it. (See exhibit 
10 (b), p. 92.) 

I will say this, that some companies previously incorporating such 
clauses have changed them to this extent, that they now say in case of 
any claim against the company notices of it must be given within 90 
days, rather than spelling out the antitrust complaint factor. But, 
the effect is the same, and not all companies engage in this. 

Not all companies have such clauses, -but-enough do that I believe 
it would be a very salutary advantage to exclude them by a provision, 
by legislative enactment which finds them contrary to public policy 
or which invalidates them in some other way. 

The indirect method is simply to have a clause in the dealer agree- 
ment that says that any claim at all between the supplier and the 
dealer—with one exception—between the supplier and the dealer, 
except the payment of bills the dealer owes, must have been pre- 
sented in 90 days, that notice must be given.in-90 days. That operates 
in the same way as an express shortening of the statute of limitations 
on the treble-damage action would because perhaps by the time he 
has found out about his treble damage claim, the 90 days have gone 
by and the period of the price war is more than 90 days over. 

Senator Humpnrey. I understand also you and your organization 
support legislation introduced by Senator Sparkman and others, 
S. 3079? # 

Mr. Snow. Yes, Senator, we do. Asa matter of fact, we have also 
supported in previous sessions a bill which was drawn by our coun- 
sel in the Standard Detroit case, that is, our counsel in our appear- 
ance amicus curiae in the Standard Detroit case, Mr. Cyrus Austin, 


1§. 3079.—A bill to amend the Clayton Act to permit the institution of action for 
damages for violations of the Robinson-Patman Act, and for other purposes, sponsored by 
Senators Sparkman, Hill, Humphrey, Morse, Proxmire, Thye, Javits, Neuberger, 
O’Mahoney, Yarborough, and Long. (For text of bill see exhibit 2, p. 18.) 
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to otherwise strengthen that same section by spelling out what con- 
stitutes sales at unreasonably low prices, to try to get a cost yard- 
stick in there, as that is one of our very serious problems, especially 
in regard to the company-operated and commission-station kind of 
operation. In commission stations the supplier goes into an area 
where it has dealers whose retail prices it can’t control. Of course, 
those dealers are captive dealers. They buy at the wholesale price 
which the company posts but their retail prices tend to be independ- 
ent, so the company converts 1 or 2 of those stations to a commission- 
type basis where it directly fixes the retail price, and we think that is 
price fixing. The Department of Justice and the Federal Trade 
Commission have both taken some action to litigate the issue of price 
fixing, though the question of whether or not it constitutes selling 
at unreasonably low prices hasn’t been raised, and probably justifi- 
ably not, because of ambiguous interpretation of section 3 dealing 
with selling at unreasonably low prices; and we also support, and 
would like to have the opportunity of supporting a pending bill that 
would strengthen that aspect of section 3 of the Robinson-Patman 
Act. 

Senator Humpurey. What are your views on S. 11? ** 

Mr. Snow. We support S. 11 as energetically as any group could. 
That is the largest area of injury to service-station operators. Service- 
station operators—60,000 of them go out of business every year, not 
all of them because of failure, but changeovers; some maybe because 
the man was incompetent or something; but the big factor is beeause 
the business isn’t profitable. 

That is a third of the total. Even in Detroit which was a good 
market area, one of the cleanest markets in the country, in 1956, there 
were more than 600 failures and changeovers, 680 among 2,100 sta- 
tions. A 30 percent failure changeover figure. The highest, the 
most important single factor in making the business unsatisfactory, 
making it unrewarding and taking away the profit which the man 
earns is price discrimination practices. There are three types which 
are unique in the retail cassie industry which I have spelled out 
in the statement, and two of them are, of course, permitted under 
the Standard Detroit decision. The third isn’t. Two are permitted 
and even the FTC thought for 214 years that the third one was. So 
for 214 years after that decision there was no enforcement of any kind 
against price discrimination in the distribution of gasoline. 

The Federal Trade Commission now has five complaint proceedings 
pending involving what I call here type B, which is not, or ought not 
to be, affected by the Standard Detroit decision, because they involve 
generally price discrimination between lessee retailers, and, of course, 
the lessee is already bound to the supplier by lease and dealer agree- 
ments. Sothey are not giving him a lower price in order to retain him 
as acustomer. He has to stay. He is locked up firmly to start with. 

Senator Humrnrey. I am going to suggest that the entire statement 
you have discussed in an oral manner be presented as if you had read 
it word for word because it is a cogent statement and it develops point 
after point with a considerable amount of evidence to support these 
points. So it will be printed as a part of your testimony. 

Mr. Snow. Thank you. 


Ja For text of S. 11 see appendix 5, p. 194. 
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I will submit, in accordance with your request, the details of our 
proposal for a retailer-supplier relations board. | 
(The material subsequently submitted by Mr. Snow follows :) 


Exuisit 10 (a) 


(Exhibit to the statement of William D. Snow, general counsel, National Congress 
of Petroleum Retailers, Inc., before the Subcommittee on Retailing, Distribu- 
tion, and Fair Trade Practices of the Select Committee on Small Business of 
the United States Senate, March 38, 1958, is submitted for inclusion in the 
printed record in accordance with the request of Hon. Hubert Humphrey, 
chairman of the subcommittee) 


The 11th annual session of the National Congress of Petroleum Retailers, Inc., 
held at the Sheraton-Gibson Hotel, in Cincinnati, Ohio, August 19 through 23, 
1957, took action directing support for legislation to establish a National Oil 
Industry Supplier-Retailer Relations Board. Such legislation was recommended 
as a means to finding solutions to problems involved in short-term and inequitable 
service-station leases, and also as a means to finding a solution to the problem 
of lessor-supplier domination of service-station lessees as to business procedures, 
methods of operation, hours of operation, advertising, etc.; and also as a means 
to dealing with problems involved in unfair cancellations and terminations of 
service-station operators’ leases by their lessor-suppliers. 

The recommendations for such legislation were made in the report of the 
committee on leases and supplier-retailer relations of the 11th annual session, 
and said report and recommendations were adopted by the duly accredited 
delegates (with one dissenting vote) to said annual session at the morning 
meeting of the fourth day of the session, August 22, 1957. 

Said report and recommendations, as shown in the official minutes of the 
11th annual session, are as follows: 

“Pursuant to our appointment the committee met with the following members 
present: Walter F. Faxlanger, New York, acting chairman; William D. Tucker, 
Florida, secretary; Signey Popkin, Arizona; O. B. Turner, Georgia; William 
Girling, Illinois; Jack Anderson, lowa; George Bongiovanni, Louisiana; Russell 
Botsford, New York; Dave Murphy, New York; Joseph G. Fitzgerald, Texas; 
Charles H. Stewart, Jr., Virginia; Frank Siegel, Michigan; Jack Morgan, 
Michigan ; Elmer Horstmeyer, Ohio. 

“On the question of arbitration for the settlement of intraindustry price 
discrimination questions, based on a most favored dealer clause in all supply 
contracts, the committee recommends to the body of NCPR that the principle 
of a most favored dealer clause be endorsed and recommended for inclusion in 
the model service-station lease and that the details and mechanics of its implica- 
tion be delegated to the judgment of the executive committee. 

“On the question of NCPR activities within the service-station advisory com- 
mittee of API, the committee recommends since the API is an organization whose 
membership is restricted to individuals only, who have no authority to act for 
any company or other organization as such, that the NCPR prohibit any member 
or official of NCPR from representing himself as speaking for the NCPR as a 
whole at any meeting of the API or its committees and to so inform the API, 
the press and the public. Further that the API be requested not to represent itself 
to the public and governmental agencies as the spokesman for the retail dealers, 
however, we do urge any and every member of NCPR who is now a member of 
API, or may be in the future, continue such membership for whatever value it 
may have in our efforts to acquaint major company officials with dealer problems. 

“On the question of suggested construction changes of new service stations the 
committee tabled the subject matter since it was considered nebulous. 

“On the question that NCPR urge the expansion of the credit-card system to 
include charges for minor automobile repairs and services, the committee dis- 
cussed the subject and no action was taken. 

“On the question of NCPR adopting a firm policy in opposition to the con- 
tinuation of marginal stations, the committee recomends that this matter be 
turned over to the Government and public relations committee as the feasible 
means of shutting off the supply and source of dealers for these marginal 
stations. 

“In addition to the items above referred to the committee to study and bring 
recommendations, the committee also studied other matters considered within 
the scope of this committee and brings the following recommendations: 
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“On the problem of short-term and inequitable leases, the committee recom- 
mends that we continue meetings with major companies and industry commit- 
tees on NCPR’s proposed 3-year model leases and that NCPR sponsor a bill 
establishing a National Oil Industry Supplier-Retailer Relations Board with 
provision for collective bargaining by retailers in negotiation of lease provisions. 
The committee also recommends to the Government and public relations com- 
mittee that this problem be given wide publicity wherever public understand- 
ing is needed and can be helpful. 

“On the problem of lessor-supplier domination of lessees as to business pro- 
cedures, methods of operation, hours of operation, advertising, ete., the com- 
mittee recommends that NCPR continue to send complaints to the Justice De- 
partment charging violation of section 3 of the Clayton Act prohibiting lease 
domination and section 2 of the Sherman Act prohibiting attempts to monop- 
olize. Also that NCPR sponsor a bill establishing a National Oil Industry Sup- 
plier-Retailer Relations Board with power to adjudicate retailers’ grievances 
and complaints, and that this problem be given wide publicity whenever public 
understanding is needed. 

“On the problem of lease cancellations and terminations, the committee rec- 
ommends the following action: 

“First, that such lease cancellations and terminations be reported to NCPR 
and negotiated by NCPR with top policy executive of the oil company involved, 
except that where a complete case is available that it be referred to the Justice 
Department rather than being compromised. 

“Second, that NCPR sponsor national legislation establishing a Supplier- 
Retailer Relations Board to have power to handle such complaints. 

“Third, that NCPR become aggressive in its support for gasoline dealers’ day 
in court bill (modeled on O’Mahoney automobile dealers’ day in court bill) 
introduced in the House by Representative Roosevelt and/of secure introduction 
of similar bill in the Senate. 

“On the problem of misrepresentation by suppliers in lessee-dealer recruit- 
ment the committee recommends an expansion of prospective dealer counseling 
service by local and State associations and that NCPR prepare to be distributed 
at cost to affiliates signs bearing message to call the gasoline dealers associa- 
tion before buying or leasing a service station and that such signs be distributed 
to service stations for posting therein. The committee also recommends that 
cost surveys, economic research, and publicity exposing such misrepresentations 
and giving true facts be started by NCPR as soon as possible. 

“On the problem of interference with dealers’ democratic rights—companies 
pressure-propaganda activities to influence dealers against the dealers’ interest 
on legislative issues and reported efforts to undermine associations and their 
chosen leaders in some areas, the committee recommends that frank discussions 
of this problem be held in industry meetings and that all available evidence be 
presented in these meetings. The committee also recommends that NCPR 
support stronger lobbying laws and presentation of evidence of the practices 
involved through the proper official channels. Also recommended is that a list 
of dealer rights and appropriate action when these rights are violated be re- 
published by NCPR for distribution to affiliates. 

“We respectfully submit and recommend these findings for adoption. 

“WALTER F. FAXLANGER (New York), 
“Acting Chairman. 
“WILLIAM D. Tucker (Florida), 
“Secretary.” 

The foregoing report and recommendations were adopted by the duly accredited 
delegates, with one dissenting vote. 

COMMENT 


As counsel for the National Congress of Petroleum Retailers, I offer the 
following comment on the action quoted above taken by our 11th annual 
session: 

The establishment of a National Oil Industry Supplier-Retailer Relations 
Board is proposed by the National Congress of Petroleum Retailers for the 
purpose of providing a forum in which complaints of antimonopoly injury in 
the field of oil industry supplier-retailer relations may be expeditiously heard 
and adjudicated with prompt granting of remedial relief and in which such 
complaints may be presented either by the complaining parties themselves or 
under legal procedures of such clarity and simplicity as to keep the complain- 
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ant’s legal costs and expenses at a minimum and within the means of the 
average small retailer; appeals from determinations by such board should, 
we believe, be defended by attorneys for the board without legal cost to the 
parties. 

In contrast to the Justice Department and Federal Trade Commission where, 
since such agencies are executive or administrative in their functions, a selec- 
tion of cases to be made the basis of enforcement proceedings is made in 
accordance with considerations of public policy, the proposed Oil Industry Sup- 
plier-Retailer Relations Board would take jurisdiction of and schedule expe- 
ditious hearings on any complaint within the scope of its authority, so that 
each and every complainant properly stating a claim for remedial relief within 
the scope of the board’s jurisdiction would have the right to have his claim 
heard and adjudicated. 

In the case of a claim involving two or more retailers of a single supplier, 
all of the retailers of such supplier having an interest in the matter, according 
to rules to be determined by the board, should have the right to be collectively 
represented in a hearing upon the matter. Remedial relief to be granted by 
the board could be in the form of cease and desist orders or mandatory orders 
directing an affirmative course of conduct within established limitations. 

It is suggested that appeals from the board orders should be taken to a 
specially created antimonopoly court or courts, but the board’s orders should 
take effect when issued unless stayed by appeal. 

Provisions for appeal should secure expeditious determination and so nearly 
as possible hearings within 30 days of the filing of the appeal. Enforcement 
of board’s orders could be by the following means: 

(a) Violation of board’s ordders to constitute a misdemeanor. 

(6) Application for injunction, the antimonopoly courts to have jurisdiction 
of such applications, with enforcement by contempt proceedings. 

The creation of an antimonopoly court (to which appeals from the Board’s 
decision would be taken) has been widely recommended, Representative Wright 
Patman, chairman of the Select Committee of Small Business of the House of 
Representatives, being one of those who has recommended such action. Some 
discussion of the mechanics of an antimonopoly court is contained in Repre- 
sentative Patman’s statement on antitrust problems to the Committee on the 
Judiciary of the House, May 10, 1955. After discussing activities of the Federal 
Trade Commission and Justice Department, Antitrust Division, Representative 
Patman said: 

“I am more convinced than ever that the objectives I have mentioned—inde- 
pendence and expertness—must be pursued. I think that we have simply not 
pushed far enough for these objectives. Therefore, 1 should like to see this 
committee consider setting up, within our judicial framework, an antimonopoly 
court. Such a court should have sufficient staff to handle intelligently these 
complex antitrust matters, and there should be similar inferior courts placed 
on a regional basis. It would be my further idea that these courts would hear 
all private litigations arising under the antimonopoly laws, and that they could 
bring cases in the public interest on their own motion. Furthermore, the mem- 
bers of these courts should be appointed for life. The decisions of the main 
antimonopoly court would be reviewable, of course, by the Supreme Court; but 
it would be my idea to limit such review, insofar as possible, to questions involv- 
ing the constitutional safeguards, and try to avoid having the Supreme Court 
overturn decisions on economic fact and theory.” 

Respectfully submitted. 

Wri1i1AM D. Snow, 
General Counsel, National Congress of Petroleum Retailers. 


Senator Humrpurey. Will you also submit some of the examples on 
leases. It doesn’t need to be too elaborate. 
Mr. Snow. Yes. 
(The material referred to follows:) 
Exuisir 10 (b) 


(Examples of language in major oil companies’ contracts with their service station 
dealers which expressly or in effect limit the time within which such service 
station dealers may bring actions against such suppliers for damages under sec- 
tion 2 of the Clayton Act as amended by the Robinson-Patman Act and other 
antitrust statutes. This exhibit to the statement of William D. Snow, general 
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counsel, National Congress of Petroleum Retailers, Inc., before the Subcom- 
mittee on Retailing, Distribution, and Faiv Trade Practices of the Select Com- 
mittee on Small Business of the United States Senate, March 3, 1958, is sub- 
mitted for inclusion in the printed record in accordance with the request of 
Hon. Hubert Humphrey, chairman of the subcommittee ) 


Following are excerpts of language contained in contracts between major oil 
companies and their service station dealers either expressly or in effect limiting 
the time within which actions may be brought under section 2 of the Clayton Act 
as amended by the Robinson-Patman Act and other antitrust statutes. 

Excerpt from standard form of Sun Oil Co. dealer’s agreement in use during 
1955 and 1956: 


“DEALER'S AGREEMENT 


“This agreement; mage this.u....f dav-ef —Wi dh jw ecg ie 19 ____ by and 
between Sun Oil Co., a corporation of the State of New Jersey, hereinafter called 
ecmpany, and ............ Se cesees on SN UO EE Ge, RENE OE en ee ee a el 
NN ge a tere ie hereinafter called dealer. 

* * % ae co ok os 


“8. Miscellaneous.—Because of the uncertainty as to civil claims arising under 
the provisions of the Federal statute, known as the Robinson-Patman Act (ap- 
proved June 19, 1986) and of State statutes of a similar nature, as these statutes 
now exist or are hereafter enacted, amended or supplemented, company and 
dealer do hereby mutually agree that no suit for damages under the provisions 
of said Federal or State statutes by either party against the other shall be 
brought or prosecuted unless insituted by legal process within 6 months of the 
date of the transaction giving rise to the damages claimed.” 

* * a * * aK * 

Excerpt from standard form of Cities Service Oil Co. dealer’s sales agreement 
in use in 1955 and 1956: 

“The seller agrees to sell, and the buyer agrees to purchase, in accordance 
with the terms and conditions set forth on the face and reverse hereof. * * * 

* * * * * * * 


“7. Limitation of claims.—No suit, claim or defense arising out of this contract, 
or transactions hereunder, shall be instituted or asserted by the buyer subsequent 
to 6 months after the delivery of the products, or the occurrence of the event or 
circumstances to which such claim, suit or defense pertains, and the seller shall 
in no event be liable to the buyer hereunder for loss of prospective profits or for 
consequential damages. No action against seller arising under any antitrust law, 
price discrimination law, trade regulation law, or any other law of the United 
States or of any State, as now or hereafter passed or amended shall be brought 
by buyer unless within 6 months after cause of action accrued, and not in respect 
of any damage suffered or occasioned prior to said period of limitations.” 

’ & * * * * + 


Excerpt from standard form of Shell Oil Co. dealer’s sales contract in use in 
1955 and 1956: 





WEIS CORULACL, CATCH ..8 cement cencuee 19 ____, between Shell Oil Co., with 
GEO NG isin a eee ve oaaweis BN ehertecis Inu oceegiactegisearatare (herein called “‘Shell’”), 
I ne cae sixteen er RM a a DR eam a 
(herein called “dealer’’). 

* * * * * * + 


“6. Claims.—Shell shall have no liability to dealer for any defect in quality or 
shortage in quantity of products delivered hereunder, unless dealer gives Shell 
notice of dealer’s claim within 5 days after delivery of the products in question, 
and Shell is given reasonable opportunity to inspect such products. Shell shall 
have no liability to dealer for any other claim, and dealer shall have no liability to 
Shell for any claim (except for indebtedness or relating to equipment), arising 
directly or indirectly out of or in connection with this contract or any sales or 
deliveries of petroleum products by Shell to dealer hereunder or otherwise, 
unless the claimant gives the other party notice of the claim within 90 days 
after the date of the sale, delivery, or other transaction or occurrence giving 
rise to the claim. Every notice of claim shall set forth fully the facts on which 
the claim is based.” 

Respectfully submitted. 

WILLIAM D. SNow. 
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Senator Humpurey. We had a substantial amount of such evidence 
in the hearings on the New Jersey price war. 

Mr. Snow. You did with respect to two companies, I am sure, and 
there are others. It is a changing situation. But it is one that still 
merits legislative enactment if such were to be possible. 

I appreciate the opportunity in behalf of the people represented by 
our organization, the service-station operators, of presenting these 
views. 

Senator Humpnrey. We are very happy to have your views, and 
we consider you a scholar in this field in your own right, sir. 

Mr. Snow. Thank you very much. 

Senator Humpurey. We will be calling on you for more informa- 
tion. Mr. Snow’s prepared statement is printed in full as follows: 


PREPARED STATEMENT OF WILLIAM D. SNow, GENERAL COUNSEL, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS, INC. 


In accordance with your invitation to appear, my statement deals with various 
aspects of private antitrust enforcement as a means of self-defense for small- 
business victims of destructive price cutting and other anticompetitive practices. 
As counsel for the National Congress of Petroleum Retailers, the national trade 
association of gasoline retailers and service-station operators, I will limit the 
scope of my statement to such remedial actions as a means of defense against 
the anticompetitive practices occurring most frequently in the distribution of 
gasoline, motor oil, tires, batteries, and related automotive products to and 
through service stations. 

As the form and appropriateness of the remedy is determined basically by 
the nature of the competitive injury and the substantive prohibitions involved 
as well as the applicable remedial and procedural provisions, I will first enu- 
merate the principal types of anticompetitive practices existing in our industry. 
And since the unavailability of relief against some of these practices is due to 
deficiencies in the substantive prohibitions of the law as same may be currently 
interpreted rather than to the impracticability of or any limitations upon the 
remedy, I will indicate such substantive limitations in enumerating the princi- 
pal types of anticompetitive practices, as follows: 

1. Price discrimination in gasoline distribution of which there are three main 
types: 

(a) The granting by a gasoline supplying company to a large independent 
retailer owning its own retail facilities of a discriminatory lower price on the 
company’s branded gasoline, with resultant lowering of retail prices by this 
large independent retailer in competition with other retailers of the company’s 
branded gasoline—thus requiring the other branded retailers to reduce their 
retail price without receiving the corresponding reduction in the price they pay 
for the product. 

(6) The granting by a gasoline supplying company to a dependent or captive 
retailer (one bound to the company by lease or dealer agreement) of a discrimi- 
natory lower price on the company’s branded gasoline— upon the express condi- 
tion or with the result that the retailer receiving the lower price reduces his 
retail price by an amount equal to or in excess of the reduction which he has 
received—thus requiring other retailers of the same supplier competing with 
the favored retailer to reduce their retail prices without receiving a correspond- 
ing reduction in the price they pay. 

(c) The granting by a large supplying company to an independent retailer 
of a price concession on gasoline sold by the supplier as unbranded which is 
relatively so large in relationship to the normal differentials in price between 
branded and unbranded products as to make it impossible for the company’s 
branded retailers to maintain normal price and margin levels in competition 
with the unbranded retailer supplied by the same supplier. 

The effect of discrimination of any and all of these types may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce or 
to injure, destroy, or prevent competition with a person who either grants or 
knowingly receives the discrimination; yet the committee will recognize that 
although the destructive effects on competition of these three types of dis- 
crimination in gasoline distribution may be the same they do not stand upon the 
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same footing of legality or illegality under present interpretations of section 2 
of the Clayton Act as amended by the Robinson-Patman Act. 

Members of the committee will recognize type (a) as being excusable under 
the good faith—meeting of competition defense as such proviso is interpreted 
by the Supreme Court in the Standard-Detroit decisions; whereas, type (b) 
is not so excusable since (the captive retailers being already bound to the 
supplier by leases or dealer agreements) the discrimination is not granted to 
retain a customer, one of the necessary elements of the defense of good faith— 
meeting of competition as defined in the first Standard-Detroit decision. 

Discrimination of type (b) is at issue in five pending FTC complaint proceed- 
ings against major oil companies; whereas, discrimination of type (a) is not 
likely to be the subject of such proceedings again unless legislation such as 
the equality of opportunity bill, S. 11, is adopted. 

Members of this committee will likewise recognize type (c) as being the type 
of discrimination which (in the form of a 5 cents lower price on unbranded 
product granted by California Oil Co. to Rheingold multiple stations) was 
the start of the New Jersey price war which your committee investigated 2 
years ago; and while your committee concluded that an investigation by FTC 
would have been helpful in checking price discrimination practices in the New 
Jersey price war, no complaint proceeding have been initiated challenging this 
type of price discrimination in gasoline distribution, and the good-faith-meeting 
competition defense would be available in appropriate fact patterns against such 
a complaint (under the standard-Detroit decision). 

2. Gasoline price-fixing agreements entered into by a principal gasoline supply- 
ing company offering a special lower price to a particular retailer upon the 
retailer agreeing to cut the retail price in accordance with the company’s 
dictation. 

Shell Oil Co. was indicted for violation of section 1 of the Sherman Act upon 
a statement of facts similar to the above at Boston, Mass., in March 1956 and 
subsequently pled nolo contendre. But indictments against Socony-Mobil Oil 
Co. in June 1956 under the same section and involving a comparable fact pattern 
have so far been successfully resisted by Socony upon legal grounds—chiefly, as 
it appears, the claim of immunity for such arrangements under State trade 
laws and permission therefor under the Milliard-Tydings exception to the Sher- 
man Act. But in both cases, there was a similar injury to retailers not receiving 
the lower tank-wagon price but obliged to meet the agreed lower retail price. 

3. Gasoline price fixing in company-operated and commission stations whereby 
independent and lessee retailers of the same supplier are obliged to follow 
the retail prices established in the company-operated and commission stations. 

This practice gives the supplier whose supply contract obligates his competing 
retailers to purchase gasoline at the supplier’s posted prices and the competition 
of whose commission stations requires such retailers to sell gasoline at the 
price the company posts there—a two-way stranglehold on the independent and 
lessee dealers’ margins. We have argued for a number of years that it amounts 
to illegal price fixing. And in August 1956 the Justice Department’s complaint 
in the west coast case (a regional monopoly case against seven west coast major 
companies) was amended and allegations as to use of commission stations to 
illegally fix prices were incorporated in the amended complaint. Also, in 
November 1957 the Federal Trade Commission filed a complaint against Sun 
Oil Co. charging the use of commission stations to illegally fix prices in the 
Norfolk, Va., area. However, there has not been any judicial determination of 
the substantive illegality of this method of price fixing, and it is engaged in by 
various major oil companies in many principal marketing areas of the United 
States. 

In addition to price fixing, there is also another basis on which the com- 
panies’ use of company-operated and commission stations may be asserted to 
be illegal, namely, that such stations are frequently used to fix prices which 
are unreasonably low with respect to those in competing retail stations based 
on normal margins (contrary to sec. 3 of the Robinson-Patman Act). But this 
argument does not appear to have been made in any pending proceedings. 

4. Pressure by gasoline suppliers upon their lessee retailers requiring them 
to purchase their requirements of motor oil from the gasoline supplier and 
requiring them to purchase either the gasoline supplier’s Own or sponsored line 
of tires, batteries, and accessories. 

Although the decision of the Supreme Court in Standard Oil Company (Califor- 
nia) v. U. S. (837 U. 8. 298) prohibiting written-in exclusive dealing, and the 
decision of the Supreme Court sustaining the district court of California in 
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prohibiting superimposed exclusive dealing, in Richfield Oil Corp. v. U.S. (848 
U. S. 922), have been helpful in discouraging systematic and overt coercion of 
retailers with regard to motor oil, tire, battery, and accessory purchases, the 
fact is that pressure on retailers with respect to such purchases is still standard 
operating procedure with personnel of many (though not all) major com- 
panies—although with an increase in subtlety. Generally, the methods em- 
ployed are no longer those specifically prohibited in section 3 of the Clayton 
Act, but rather the more indirect inferences and insinuated encroachments for 
which there is no explicit prohibition in section 3. 

For example, there is the practice by personnel of some supplying companies 
of requiring their retailers to handle competing products surreptitiously by 
hiding them on the premises and selling same only on demand from customers. 
While this form of tires, batteries, and accessories pressure may not “prevent” 
the retailer from dealing in the goods of a competitor of the lessor (as would 
seem to be necessary to constitute an offense under existing sec. 3) it certainly 
limits and operates against his freedom of choice in purchasing and dealing in 
such commodities. 

Also, there is the practice of leaving to company salesmen the task of orally 
influencing or intimidating retailers as to their tires, batteries, and accessories 
purchases under implied threat of lease cancellation—but without any lease 
provision or form of agreement as a basis for such intimidation—again ap- 
parently evading the express prohibitions of section 3. 

5. Punitive lease cancellations and refusals to renew used to discipline re- 
tailers who have refused to follow the supplying company’s suggestions as to 
gasoline prices or who have handled competing motor oil and tires, batteries, and 
accessories lines. 

Cancellstions on notice of from only 24 hours to 19 days were once a good deal 
more common than they are today. Although we do not have strong legal secu- 
rity due to the difficulty of esetablishing the real reason therefor under the 
antitrust laws, currently disciplinary action against a too-independent retailer 
is more often in the form of failure to renew a 6-month or 1-year lease, and there 
is insufficient law to clearly support the retailer’s substantive right to such 
such renewal in many cases. As was held in the automobile franchise cases prior 
to adoption of the automobile dealers day-in-court bill, the one-sided nature of 
the instrument which has heen drafted by the stronger party to the agreement 
for the specific purpose of giving the stronger party an ascendancy in the rela- 
tionship will usually result in courts being unable to find a right of renewal on 
the part of the weaker party. 

From the foregoing, it is apparent with respect to each of the five principal 
types of destructive anticompetitive practices enumerated in the distribution of 
gasoline and automotive products to and through service stations, that the area 
of such practices is considerably larger than the area of such practices for which 
there are effective substantive prohibitions. This discussion seems necessary in 
order to show the need for substantially stronger antitrust laws as well as 
strengthening of remedial provisions. We should not, of course, attribute to 
defects in enforcement or of remedy, shortcomings which existing the basic pro- 
hibitions themselves or in their interpretation by the courts. 

Coming now to the specific matter of the practicability of private antitrust en- 
forcement, one finds that there are at least 4 important limitations either in the 
statutes, the interpretations, or the rules governing procedure which tend further 
to narrow the area of antitust injuries for which private remedial antitrust en- 
forcement actions are practical. 

(1) Most important, of course, and not peculiar in its application to competi- 
tive injury in the retail petroleum industry is the effect of the recent 5-to-4 
decision of the Supreme Court in the Nashville Milk v. Carnation Company and 
Safeway Stores cases holding that treble damage actions cannot be maintained 
under section 3 of the Robinson-Patman Act. 

(2) Another significant limiting factor also not peculiar to injury in the retail 
petroleum industry is the legal burden which the plaintiff carries in treble dam- 
age antitrust actions both as to pleading and as to elements of proof. 

As to pleading, the more recent Federal decisions generally hold that the 
liberal attitude of rule 8 of the Federal Rules of Civil Procedure as to pleadings 
should not be applied in antitrust actions, and that all essential ultimate facts 
must be plainly detailed. Conclusions of fact or law, which would be sufficient 
in other types of actions, are held not enough to state a claim upon which anti- 
trust relief may be granted (Kinnear-Weed Corporation v. Humble Oil & Refining 
Company (5th Cir.) 214 F. 2d 891, 893, cert. den., 348 U. S. 912; Crummer v. 
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du Pont (5th Cir.) 223 F. 2d 238, 244: Beegle v. Thomson (7th Cir.) 1388 F. 2d 

75, 881, cert. den., 322 U. 8S. 748; Shotkin v. General Electric Company (10th 
Cir.) 171 F. 2d 236, 288; Bader v. Zurich General Accident & Liability Insurance 
company, 12 F. R. D. 487, 488; Dublin Distributors, Inc. v. Hdward & John Burke, 
109 F. Supp. 125, 126). 

As to proof, members of the committee are, of course, familiar with the diffi- 
cult burden which the plaintiff carries. He must not only show the private 
injury and establish the damages sustained, but the plaintiff in a private anti- 
trust suit is also required by the decisions to make a showing of public injury 
(Hudson Sales Corp. v. Waldrip (5th Cir.) 211 F. 2d 268; Kinnear-Weed Corp. 
v. Humble Oil and Refining Company (5th Cir.) 214 F. 2d 891). 

(3) Also, unfortunately and unfairly under the present law, in an action in 
equity for injunctive relief, the complainant not only does not recover any 
damages, but may be obligated to bear the costs of litigation as well as the 
expense of paying the attorney’s fees. Therefore, under the present law, there 
is a deterrent to the plaintiff seeking injunctive relief which is often the most 
significant type of relief available from the standpoint of correcting the anti- 
competitive practices involved and from the standpoint of extending the benefits 
of the adjudication. 

(4) Lastly, is a practice by some companies in the petroleum industry, though 
not a majority (and not exclusive with the petroleum industry), of inclusion in 
dealer agreements of a clause by which the lessee-dealer is restricted either 
directly or indirectly as to the time in which he may bring any action for treble 
damages under the Robinson-Patman Act provisions of the Clayton Act, such 
restriction being to a term less than the usual statute of limitations. 

The matters presented in items 1, 3, and 4 above are susceptible of correction 
by appropriate legislation. As attorney for a national small-business trade 
association, I heartily approve proposed legislation making such corrections with 
respect to item 1 along the lines of the bills introduced by Senator Sparkman in 
the Senate and/or by Representative Patman in the House, and I believe legis- 
lative proposals appropriate for correction of the problems in items 3 and 4 would 
be as follows: With respect to item 3, a provision that costs and attorney’s fees 
may be recovered in injunction actions the same as in treble damage actions; 
and with respect to item 4, a prohibition of the restrictions on antitrust remedies 
as contrary to public policy and basic individual rights. 

I come now to two matters which lie within the scope of your inquiry though 
outside the actual legislative provisions involved. 

First, is the fact that in my experience the cause of greatest significance in 
defeating and preventing redress of anticompetitive injuries by private legal 
action is not a matter of law at all but of economic power. An antitrust injury 
is an injury imposed by a cencentration and abuse of economic power upon an 
adversary lacking the economic power to resist, and in opposing economic 
tyranny as in opposing political tyranny, a charter of rights without a means 
of resistance becomes meaningless and can be swept away. For millions of 
small-business men and for all who treasure the American ideal of economic 
opportunity, the prohibitions against the tyranny of concentrations of economic 
power, which prohibitions were left to Congress to provide in the regulation of 
interstate commerce pursuant to article I, section S of the Constitution—pro- 
tection which in a very real sense is as vital for the continuance of our way 
of life as the safeguards against political tyranny contained in the Bill of 
Rights—there is an unavailability of private enforcement and lack of protection 
because of economic inability to assert the rights which are sought to be pro- 
tected and secure legal redress for the wrongs which are suffered. 

Second, is this important question: How may a means of resistance to anti- 
trust injuries be provided for those who lack the economic power to maintain 
their rights in conventional court actions? The National Congress of Petroleum 
Retailers has proposed as a means to this end the establishment of a National 
Retailer-Supplier Relations Board the purpose of which has been envisioned as 
(a) to grant an expeditions hearing (0) at nominal cost (c) with prompt re- 
medial relief where justified, (d@) to every complainant against an antitrust 
injury in or affecting commerce in the field of retailer-supplier relations. 

This type of proposal, of course, is related to the concept of an antimonopoly 
court as proposed by Representative Wright Patman 2 years ago and by some 
other authorities in the antitrust field—a concept which I sincerely hope your 
committee will consider in the formulation of broad policy recommendations 
in the field of antitrust enforcement. 
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Senator Humepurey. I am also placing in the record the statement of 
Watson Rogers, president of the National Food Brokers Association. 
Mr. Rogers asked that this statement be made a part of today’s 
testimony. 

(The document referred to is as follows: ) 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FoopD BROKERS 
ASSOCIATION, WASHINGTON, D. C. 


The subcommittee has asked me to discuss the problem of private antitrust 
law enforcement. As you know, of course, the purpose of such provisions in 
the law is basically to provide another means of obtaining compliance with 
the antitrust laws. Even the most active and most efficient Government en- 
forcement agencies cannot act against all possible violations. Thus if the 
injured party is able to bring suit, not only is he afforded a means of redress, but 
also is helping to enforce the law. 

It is my understanding, however, that this means of antitrust law enforce- 
ment has not been widely used. It is expensive, time consuming, difficult. 
In most cases the suits that could be brought would be by small firms which 
do not have large staffs. The small-business man does not have a large staff 
to run the business for him while he is involved in the suit. Ususally, he is 
not in a position to avail himself of legal counsel trained in this kind of suit, 
as it is expensive. In some cases he may be afraid of retaliation. And, too, 
there is the difficulty he has in providing specific detailed proof of wrongdoing. 
True, he can show his loss or damage, but to obtain the necessary proof of 
illegal action of the violator is not so easy. 

These may be considered the traditional difficulties inherent in this kind 
of private law enforcement. However, the advantages of making such suits 
possible are very apparent. Not only do they serve as an additional means of 
enforcing the law, but the mere possibility that such suits might be brought 
acts as a deterrent to conscious law violators. 

However, this means of law enforcement was drastically reduced when the 
Supreme Court, in a decision handed down on January 20, 1958, ruled out treble 
damage suits by private parties under section 3 of the Robinson-Patman Act. 
As we see it, this is a step in the wrong direction. It lends strength to the dan- 
gerous trend being fostered by the opponents of the Robinson-Patman Act, who 
favor as little antitrust law restrictions as possible. These opponents of the 
act are gradually hacking away, trying to eliminate the act in every way possible, 
and piece by piece. Unless there is a reawakening to the dangers on the part 
of Congress and on the part of all businessmen the economy will suffer a severe 
shock. Speaking of the food industry, with which I am familiar, I fear that 
unless prompt action is taken by Congress, the entire food industry will face 
the same chaos that existed before 1936. 

Of course, private suits under the Robinson-Patman Act are still possible under 
section 2 of the act. However, this section does not include prohibitions against 
sales at unreasonably low prices for the purpose of destroying competition or 
eliminating a competitor. 

Secondly, with the present loophole which exists as a result of still another 
Supreme Court decision, it is almost impossible for a private party to bring 
suit under this section and hope to win. I am referring to the Standard Oil Com- 
pany of Indiana decision which makes good faith an absolute defense to a charge 
of price discrimination, regardless of evidence of substantial injury to the many 
competitors who are discriminated against. 

This latter decision has a devastating effect on fair competition, or fair oppor- 
tunity to compete, particularly in the food industry. This effect goes far beyond 
limiting the use of private suits in antitrust cases. It goes far toward destroy- 
ing a part of the effectiveness of the Robinson-Patman Act. As I have stated 
before, it is my view that within 5 years the food processors and manufacturers of 
this country will have only 50 percent of the number of customers they now have. 
This Supreme Court decision will result in a two-price system in the food 
industry. 

Such a two-price system can mean destruction to a large segment of food dis- 
tributors. With these distributors out of business, many food processors will be 
forced out of business, too. The low margins in food distribution make it inmpos- 
sible for many companies to withstand the discriminatory price concessions given 
to a few of their competitors under a two-price system. 
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Therefore, in view of what I have outlined, I would venture the guess that 
there will be very few private suits brought unless Congress changes the situation 
by amending the law. 

The remedy to the situation lies in the hands of Congress. First, and fore- 
most, Congress must enact S. 11, which would restore the effectiveness of section 
2 of the Robinson-Patman Act. It would make it clear that if the effect of a 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, the good faith of the seller in making the 
discrimination to meet the equally low price of his competitor is immaterial. It 
would not be a justification for the unlawful price discrimination. 

In other words, the bill says that good intentions alone (good faith) shall not 
be regarded as a legal defense for an unlawful discrimination where the effect 
of the discrimination is to destroy competition or tend to create a monopoly. 
Note that the bill does not remove the good-faith defense. It makes it conditional 
on the probable competitive effects of the discrimination. 

In a case where a private litigant, or the Federal Trade Commission, has 
shown by aflirmative proof that a substantial injury to competition is likely to 
result in any section of the country from the discrimination, the good-faith 
defense is not a legal justification. But if no such serious injury has been 
shown, then the defense would remain in effect. 

Passage of S. 11 is of vital importance to the great majority of businessmen. 
The philosophy of those who oppose this bill is that the right of a few sellers to 
do as they please, regardless of the effect on others, is of prime importance. We 
do not agree with that viewpoint. We feel that it is far more important to 
protect the rights of hundreds of thousands of distributors from unfair price 
discriminations than to permit a few sellers to discriminate in price. 

Also necessary on the part of Congress is enactment of S. 3079 and its compan- 
ion bills in the House. This bill would close the loophole which was created by 
the court in regard to treble-damage suits. It would make it clear that section 
3 of the Robinson-Patman Act is an antitrust law and, thus, private damage suits 
under the section would be possible. 

This is just part of the solution. With the law strengthened as I have outlined, 
it becomes important to make the law a living weapon against price discrimina- 
tions. It must be enforced to be effective. This requires prompt and strong action 
on the part of the law-enforcement agencies, such as Federal Trade Commission 
and the Department of Justice. There is no reason for long, drawn-out cases. 
In some cases the long period between notification of wrongdoing and the issu- 
ance of a complaint by the Government agency might find the victim out of busi- 
ness. Action should be taken before it is too late. It is little solace to a firm 
driven out of business to learn that a complaint has been issued against the 
violator. 

That is why be believe that it is so important for the Government agencies to 
be able to act quickly to prevent price discriminations. 

The purpose of the Robinson-Patman Act and other antitrust laws is to prevent 
price discriminations and to prevent harm being done to the business community. 
Punishment of the wrongdoer is desirable but it will usually not help bring to life 
the concern that has been put out of business. 

We are not interested in having vindictiveness in business. We do not advocate 
punishment of an eye for an eye. All we advocate is the strengthening of the 
American competitive system and the protection of the businessman and the 
consumer from the ultimate ravages of unrestrained monopolistic practice. We 
feel that the two bills mentioned above will go a long way toward helping busi- 
ness in this country operate in a healthy and sound manner, with strong compe- 
tition, but fair competition. 

In this connection it is important to keep in mind the reason for such legislation 
as the Robinson-Patman Act. For a long time this proved to be a tremendous 
asset to the economy of this country by enabling independent businesses to 
prosper according to the ability, efficiency, and initiative of the independent busi- 
hessman, 

This law did not grant independent business any preferential treatment. Its 
goal was to prevent the coercive buyers from obtaining preferential treatment 
that was not available to their competitors, The act as passed made efficiency, 
not size, the measure of success in business. 

Further, the purpose of this legislation was to prevent price discriminations, 
much more than to punish for them. As has been said so often, the purpose was 
to nip the weed in the seed. It was recognized that after the damage had been 
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done, it often is too late to make restitution of the destroyed businesses. You 
cannot unscramble a scrambled egg. 

Thanks in part to the Robinson-Patman Act, the food industry has become 
the biggest and the most competitive business in the United States. I believe 
that if, and so long as, the Federal antitrust laws, including the original provi- 
sions of the Robinson-Patman Act, are conscientiously administered, with viola- 
tions thereof vigilantly and effectively pursued, the food industry will continue 
to be the most efficient and the most competitive in serving the American con- 
sumer. 

There is another reason for the importance of preserving equality of oppor- 
tunity and fair and free competition in the food industry that relates directly 
to your committee’s objectives. This industry has traditionally been one in 
which the small operator has the opportunity to operate side by side with the 
large operator and to grow based on his own initiative and ability. Adequate 
antitrust laws and effective enforcement of them will continue this tradition. 


Senator Humpnrey. I would only note Mr. Rogers’ emphasis on 
support for S. 11 which he said would restore the effectiveness of 
section 2 of the Robinson-Patman Act—considerable support for it— 
and also his feeling of some of the inaccuracies of private litigation 
and the necessity for more effective Government action in the field 
of antitrust enforcement. 

That will be made a part of the record. 

And tomorrow morning we will have Mr. Carretta and Mr. Beaty 
and Mr. Burger. 

Off the record. 

( Discussion off the record.) 

Senator Humpurey. We will meet again tomorrow morning at 
10:30. 

(Whereupon, at 4:35 p. m., the subcommittee adjourned, to recon- 
vene on Tuesday, March 4, 1958, at 10: 30 a. m.) 
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THE ROLE OF PRIVATE ANTITRUST ENFORCEMENT IN 
PROTECTING SMALL BUSINESS 


TUESDAY, MARCH 4, 1958 


Unrrep States SENATE, SELECT COMMITTEE ON 
SMALL Business, SUBCOMMITTEE ON RETAILING, 
DisTRIBUTION, AND Farr TRADE PRACTICEs, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in room 
l’-82, United States Capitol Building, Senator Hubert H. Humphrey 
presiding. 

Present: Senators Humphrey, Long, Schoeppel, Javits, and Prox- 
mire. 

Also present: Philip Jehle, counsel; Wiley S. Messick, counsel; 
Walter B. Stults, staff director, and Roy Millenson, legislative assist- 
ant to Senator Javits. 

Senator Humpurey. Senator Javits, our first witness this morning 
is Mr. Albert A. Carretta, a former Federal Trade Commissioner 
and now acting as counsel for national trade associations, Is that 
correct, Mr. Carretta / 

Mr. Carrerra. That is correct, sir. 

Senator Humpurey. We welcome you and may I personally thank 
you for your cooperation and willingness to come here to testify to- 
day. Weare very grateful to you. 

Proceed. 


STATEMENT OF HON. ALBERT A. CARRETTA (FORMER FEDERAL 
TRADE COMMISSIONER), NOW ACTING AS COUNSEL FOR SEVERAL 
NATIONAL TRADE ASSOCIATIONS, WASHINGTON, D. C. 


Mr. Carrerra. Mr. Chairman, my name, for the record, is Albert 
A. Carretta. I served as a member of the Federal Trade Commission 
from June 1952 to September 1954. For a number of years I was also 
a member of a law school faculty, teaching such subjects as Federal 
Antitrust Legislation and Unfair Trade Practices. Since Septem- 
ber 1954 I have been engaged in the private practice of law in Wash- 
ington, D. C., specializing in trade regulation matters and in tariff 
problems. 

I appreciate the invitation extended to me by this committee and I 
should like to make it clear that my appearance today is not in behalf 
of any one individual client. However, so that the committee may 
properly evaluate my testimony, it might be appropriate for me to 
name some of my clients. They are the Outlet and Switch Box Asso- 
ciation, the Work Glove Institute, the Building Wire & Cable Associa- 
tion, the private trade practice committee for the Wholesale Plumbing 
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& Heating Industry in Texas, the Cast Tron Soil Pipe Foundation and 
the Pipe F ittings Manufac turers Assoc lation. 

Most of the testimony which I will give today will be based upon 
situations which have come to my attention while ser ving the named 
clients and others. 

Now, Senator, I want to make it very clear that I shall try very 
hard to stick to the subject matter explained in the letter of invitation. 

Senator Humpnrey. Thank you. 

Mr. Carretra. I know what the committee is after and I hope to 
direct my remarks only to what the committee is interested in. 

Before giving you my prepared thoughts, I should like to comment 
very br iefly upon one statement made by Senator Proxmire yesterday. 
He said, and I quote, “I hope that these hearings will discover ways 
that private businesses can help the Government to maintain un- 

fettered competition.” 

I hope to conclude today with a recommendation which I believe may 
be of some help in seeing the Robinson-Patman Act effectively 
enforced. I say that because I am one of those exceptional lawyers 
that believe in the Robinson-Patman Act. I think it is a good statute 
and I regret that in 22 years there has not been enough effective 
enforcement of the Robinson-Patman Act. I think it is about time 
that the Congress of the United States looked for some other method 
or device to see that the law was enforced or is enforced. 

I should also like to comment briefly on one sentence or read one 
sentence which Mr. Loevinger made to this committee yesterday 
morning. Ienjoyed hisremarks. He said: 

Like other laws, the antitrust laws are useful to the degree that they are 
observed in letter and in spirit. Compliance with these and other laws rest 
upon three pillars: First, voluntary observance of the law by the large number 
who are conscientious citizens; second, enforcement action by Government agen- 
cies and, third, enforcement action by private suits of injured parties. 

Mr. Loevinger very well summarized those three points. First, 
voluntarly observance: second, enforcement by Government; third, 
enforcement by private action. 

For 22 years now, the laws of the United States have provided for 
enforcement by Government agencies and the laws have provided for 
enforcement by private suits, but the result, I believe, to the small- 
business men of this country have been ineffective and unsatisfactory, 
and that is why I hope to conclude today with a recommendation 
which may include a novel approach to the problem of compliance 
with the law. 

I should also like to state at the outset that during the course of my 
testimony I may make statements which may be interpreted as being 
critical of the timeliness of the relief . h is granted to businessmen 
by the Federal Trade Commission. I do not intend to be critical. 
However, having served as a Federal Trade Commissioner myself, 
I know something of the management and budget problems of the 
Commission. 

Senator Humpnrey. What years were you a Federal Trace Com- 
missioner ? 

Mr. Carretra. From 1952 to 1954. 

I know something of the management and budget problems of the 
Commission and I would like to see something done about them. In 
my opinion, the enactment of Federal regulatory legislation in and 
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of itself is meaningless unless simultaneously adequate funds are also 
placed at the disposal of the agency given the task of administering 
the laws. 

Some of the examples which I intend to cite will support the old 
maxim: “Justice delayed is justice denied.” I regret to say that my 
experience has convinced me that many businessmen refuse to call 
their legitimate complaints to the attention of the Federal Trade 
Commission because of the inordinate delay in obtaining effective 
relief. 

And, talking of experience, may I say that it is my opinion that the 
public would be better served if it were possible for all Federal Trade 
Commissioners to serve an apprenticeship as representativ es of busi- 
nessmen before their appointment to the Federal Trade Commission. 

I have been advised that this commission is inquiring into the extent 
to which private enforcement of the antitrust statutes offers a prac- 
tical form of protection to small-business men who find themselves vic- 
tims of the predatory pricing practices and other antitrust wrong- 
doings. It is my opinion that existing legislation is inadequate to 
encourage the filing of private suits in sufficient number to make even 
a small impression upon the thousands of businessmen who violate the 
antitrust laws today, 

May I make my position clear on that? Since my term expired as 
a member of the Federal Trade Commission and in representing my 
clients, I have traveled rather broadly throughout the United States, 
from the west coast to the east coast and from Chicago down to New 
Orleans and Dallas and San Antonio. I think businessmen are 
violating the laws, the Robinson-Patman Act—I will be specific— 
because they have to violate the Robinson-Patman Act in order to stay 
in business. It is a matter of self-defense. Many of them don’t want 
to do it, but they have to do it because their competitors are doing it. 

We know that the law now provides that any person—May I say 
in that connection, too, that I have made the statement so m: iny times 
and I would like to m: ake it to this ommittee, that I do not think that 
there is a businessman in these United States who at one time or an- 
other during the course of the 12 months of the year does not violate 
the Robinson-Patman Act. 

Senator Lone. Let me just ask you a question, if I might. 

Senator Humpnrey. Go right ahead. 

Senator Lone. I’m interested in your interpretation of the Robin- 
son-Patman Act. If a man goes into a jewelry store to buy jewelry, 
haggles about the price, and gets the jeweler to go down 25 or 30 
percent on the price, and if that jeweler repeatedly ‘does that in order 
to make sales, do you think he is violating the Robinson-Patman Act ? 

Mr. Carrerra. Are we to assume that there is interstate commerce 
involved, Senator? 

Senator Lone. Suppose he is selling to a traveling salesman. Do 
you think that he is violating the law, violating the Robinson-Patman 
Act in doing so? 

Mr. Carretra. If he is selling to a number of traveling salesmen 
who are in competition with each other, offering those goods in the 
same trading area, he would be. 

Senator Lone. You mean for resale? 

Mr. Carrerra. For resale; that is right. 
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Senator Lone. If he is selling to the consumer, the consumer might 
be a traveling salesman buying a piece of jewelry for his wife and 
something of that sort. It seems to me oftentimes you are in inter- 
state commerce without realizing it. 

Mr. Carrerra. That may be so. May I briefly explain my theory 
of the Robinson-Patman Act? I think the law was passed for the 
purpose of giving buyers of goods the same opportunity to resell those 
goods in competition with each other. 

Senator Lona. Yes. 

Mr. Carretra. The buyers are supposed to start the race of com- 
petition “ 3 same starting point. One isn’t supposed to have a 
10-yard or 15-yard handicap over another one. In the resale of 
goods, ao are supposed to start at the same point. What they do 
after that, giving better service, delivering goods to the home, making 
the package a little better 

Senator Lone. Or cutting the price. 

Mr. Carrerra. If it is for resale and the goods are sold to com- 
peting buyers, if they are cutting the price to one and not to another, 
then it may be a violation of the law because one buyer who pays 
the higher price is not then able to compete with the buyer who is 
paying a lower price. 

Senator Lone. Let me see if I understand. You don’t believe that 
a retailer violates the Robinson-Patman Act and you certainly do not 
feel he violates the spirit of the Robinson-Patman Act if he discrimi- 
nates among consumers ? 

Mr. Carretra. I donot think so. Iagree with you, sir. 

Senator Lone. In other words, he is just trying to make a sale. 
If the man won’t buy at the full price, maybe if you take off 20 
percent the man might buy. 

Mr. Carrerra. It is perfectly all right and businessmen don’t com- 
plain about it because that is what all buyers do, All our wives go in 
and bargain for the lowest possible price. 

Senator Lone. Your feeling is that he hasn’t hurt any other con- 
sumer by virtue of the fact he cut the price to one particul: ir man 
in order to make the sale. However, you feel that it is entirely dif- 
ferent if it is the wholesaler who is discriminating between two re- 
tailers, because then the wholesaler is permitting one retailer to drive 
the other retailer out of business by not treating them the same? 

Mr. Carretra. That is right, exactly, Senator? 

Senator Javirs. Will the Senator yield? 

Senator Lone. Yes. 

Senator Javirs. Your answer to the question, is that dependent 
upon the fact that there is no violation of the Robinson-Patman Act 
or that there is no interstate commerce ? 

Mr. Carretra. My answer, Senator, is that there is no interstate 
commerce involved, therefore it is outside of the jurisdiction of the 
Congress of the United States. 

Senator Lone. Congress didn’t put it in the Robinson-Patman Act, 
but Congress certainly has the power, under the Supreme Court in- 
terpretation for the last 30 years, to remedy a situation that is merely 
affecting commerce, doesn’t it ? 

Mr. Carretta. There are some statutes 
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Mr. Carrerra. That is right. There are some statutes which use 
the words “affecting interstate commerce” instead of “interstate com- 
merce,” as this statute provides. 

Senator Lona. But the Robinson-Patman Act does not seek those 
situations affecting commerce; is that correct ? 

Mr. Carretra. Not at the present time; that is correct. We know 
that the law now provides that any person injured in his business by 
anything forbidden in the antitrust laws may sue a violator for treble 
damages, but believe me when I say that very few businessmen are 
interested solely in the damages which they may recover. They are 
more interested in having the v violator cease a practice which is causing 
them injury. The payment of a penalty does not always deter the 
individualist who wants to do business as he pleases and who may have 
the financial resources to pay penalty after penalty. The small-busi- 
ness man, consequently, finds the remedy inadequate. 

Section 4 of the C layton Act as amended by the Robinson-Patman 
Act is a good provision of law, but it should not be relied upon as the 
panacea for the antitrust problems of small-business men. 

We may next turn to section 16 of the same act. This section pro- 
vides for injunctive relief against threatened loss by the violation of 
antitrust laws. 

Senator Lone. Might I ask you a question there, too? Perhaps you 
are going to get around to it later on anyway and I don’t want to make 
you put your testimony out of the order you planned, but the point 
was made, and I think very tellingly yesterday morning, that in many 

cases the delay that the defendant is able to succeed in obtaining often- 
times means that justice simply does not prevail. Is that your ex- 
perience ¢ 

Mr. Carrerra. That is exactly right, sir. 

Senator Lone. And the point was further made that it is very much 
to the advantage of a defendant not only to delay but to run up these 
court costs by dragging in every old dead cat he can find and running 
down every alley he can, just to keep running up the costs of holding 
suchatrial. Isthat your impression 4 

Mr. Carrerra. Yes; that is my impression, sir. 

Senator Lone. Now in Louisiana we find it very advantageous when 
a poor man has a right to file a lawsuit and has a cause of action, for 
the court to have the discretion of letting him file that suit in forma 
pauperis, which means that he doesn’t have to advance the court costs. 
The thought occurs to me that although a businessman aggrieved may 
be able to advance court costs, the defendants have been successful in 
running up costs by delaying and postponing action, and it might be 
advantageous to let a person who is suing under the Sherman Act or 
Robinson-Patman Act, file that case in such a manner that he could 
proceed in a way similar to the forma pauperis. In other words, he 
would not allege that he is a pauper, but simply take the attitude that 
he can ill afford to advance those costs. Does that seem to you a good 
suggestion ? 

Mr. Carrerra. Senator, may I respectfully say I don’t think they 
will get very far. The District Court for the District of Columbia 
only this week or last week, indicated they will not grant as many 
pleas for forma pauperis complaints or appeals, rather, because they 
find that too many, especially of the criminal cases, are being appealed 
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willy nilly even though there may be no grounds or no adequate 
grounds for appeal. 

Senator Lone. There is another thought that occurs to me. If we 
were willing to permit it by Federal legislation, merely Federal per- 
missive legislation, I would not be surprised if some of our 48 States 
would like to advance the court costs for independent merchants 
aggrieved by larger concerns. Have you ever thought that perhaps 
it “might be desirable by Federal legislation to authorize States, 
through the State legislature, to advance court costs in such cases 
as that? 

Mr. Carrerra. I had not thought of that approach before, Senator, 
but it isa possibility, of course. 

Senator Lona. There are a considerable number of State legisla- 
tures who I believe would be very interested in helping our inde- 
pendent merchants to protect themselves against antitrust violations. 
That might be one way of doing it. 

Senator Humpnrey. What about the possibility of the Federal 
Government itself, since these antitrust laws are a matter of public 
policy and they obviously weren’t passed just because there was 
nothing else to do in Congress, but, rather, because there was an 
urgent need for this kind of legislation in order to protect the com- 
petitive aspects of the economy. What about the theory that was 
advanced yesterday by Mr. Loevinger that even a private suit has 
within it a public interest and relates, of course, directly and indi- 
rectly to the fulfillment of public policy. Would it not be possible 
for the Federal Government to look upon these private suits as if 
they were in the public interest and which they are? 

Mr. Carretra. I agree with you, Senator. 

Senator Humpurey. And thereby share at least in the cost? 

Mr. Carrerra. I agree with that, but my reaction to that sugges- 
tion would be this: If the Government of the United States is going 
to appropriate money for the payment of costs for the private liti- 
gant, why does not the Government of the United States use those 
funds to enforce the Robinson-Patman Act according to the statutes 
enacted by Congress ? 

Senator Humpnrey. I couldn’t agree more. Every once in awhile 
somebody feels that the private aspects of these matters have more 
allure to them than the public aspects. What I am mostly inter- 
ested in, as you are, is the application of the law where the law is 
needed. 

Senator Lone. You would be surprised how economy-minded 
some Members of the Congress can be when it comes to appropriating 
funds for antitrust violations. I imagine you have had some connec- 
tion with that in the past, haven’t you ? 

Mr. Carretta. Yes, I have. 

Senator Javirs. Mr. Chairman 

Senator Humrurey. Yes, Senator. 

Senator Javirs. I offer the suggestion that this is not the only way 
to do it, what the chairman suggests. When I was Attorney Gen- 
eral of New York, I found that we had some statutes on the books 
in which the Attorney General could recover litigation for the benefit 
of private people who were aggrieved. The same is true under the 
wage-and-hour law. It may very well be if we are going to think 
about anything in that field, we ought to think about it in those terms; 
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that is, recovery by the United States of damage inflicted upon indi- 
viduals, for the benefit of these individuals. 

Senator Humrurey. Very good. 

Mr. Carrerra. Turning my attention now to section 16 of the 
Robinson-Patman Act, which section provides for injunctive action 
against threatened loss for violation of antitrust laws, let us assume 
an industry composed of some 20 members. One such member is 
what I would like to call an “individualist.” He is the type of loyal 
American citizen who realizes he lives in a free country and he pro- 
ceeds to conduct his own private business as he sees fit and refuses to 
be bound by any antitrust statute which might limit his freedom. 
And there are many such businessmen in this ¢ ountr y. 

Now we have the picture of some 19 members of the industry who 
would like to live within the law and would also like to see this one 
individualist made to comply. The important question is: Which of 
the 19 should seek injunctive relief? We must not forget that who- 
ever institutes the suit today must pay the court costs and attorneys’ 
cost. We must also not forget that if the injunction suit is success- 
ful, the relief obtained will accrue not only to the eae member 
who instituted the suit, but also will accrue to the other 18 members 
of the industry. Such being the situation, it is not unusual for an 
industry member to conclude that he will do nothing and leave the 
task to some other industry member. Usually he decides to fight 
fire with fire and in self-defense he proceeds to engage in the same 
illegal practices which he would like to see enjoined. This sort of 
reasoning is going on throughout the length and breadth of this land. 

To help in a small way, it is my opinion that section 16 of the 
Clayton Act, as amended by the Robinson-Patman Act, should be 
amended to provide, as section 4 does, that the successful petitioner 
be awarded the costs of the suit and a reasonable attorney’s fee. 

I would now like to acquaint this committee with some of the prob- 
lems which have come to my attention. I shall then conclude with a 
recommendation which in my opinion would result in greater com- 
pliance with the antitrust laws of our country. 

In relating the problems, I shall refrain from specifically naming 
either the source of my information or the name of the alleged 
violator. 

Senator Humphrey. Could we ask you to summarize these as con- 
C isely as oer Let me tell you why: We had to revise our sched- 
ule today 7 ause the Justice Department has to be heard this morn- 
ing. What I am basically interested in, and I think I speak for the 
committee, are your recommendations. We will incorporate whatever 
you leave out of your oral testimony as a part of the record anyway. 

Mr. Carrerra. May I give you just one example? In the outlet and 
switchbox manufacturing industry there are a number of members 
that manufacture outlet and switchboxes, as well as allied products. 
Most of the members, however, manufacture only outlet and switch- 
boxes. During the past few months, one of the integrated manufac- 
turers has seen fit to reduce his selling price on outlet and switch- 
boxes, much to the discomfort of his competitors. Of course we can- 
not argue that a seller of goods does not have the right to sell his 
goods at any price he pleases. He may even give them away, if he 
so decides, but if a seller of goods disposes or contracts to dispose of 
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those goods at unreasonably low prices for the purpose of destroying 
competition or eliminating a competitor, then such seller is in viola- 
tion of section 3 of the Robinson-Patman Act. 

Because of a recent Supreme Court decision relative to this section 
of the Robinson-Patman Act, I should like to call to this committee’s 
attention the fact that the same practice may also be construed to be a 
violation of section 5 of the Federal Trade Commission Act. In 
many sets of trade practice rules the Federal Trade Commission has 
stated as follows: 

The practice of selling products of the industry at a price less than the cost 
thereof to the seller, with the purpose or intent, and where the effect is, or where 
there is a reasonable probability that the effect will be, to substantially injure, 
suppress, or stifle competition or tend to create a monopoly, is an unfair trade 
practice. 

Consequently, either the Department of Justice, under the Supreme 
Court decision in the Safeway case, may proceed under section 3 of the 
Robinson-Patman Act, or the Federal Trade Commission may proceed 
under section 5 of the Federal Trade Commission Act against anyone 
suspected of engaging in such practice. 

I realize that the words “unreasonably low prices” in section 3 are 
rather general in nature, but certainly there can be no question in 
anyone’s mind that “sales below cost” are at unreasonably low prices. 
The purpose required to be established is a matter of proof. 

Senator Humrurey. At that point, wouldn’t one be able to interpret 
the sale of commodities known as loss leaders as an unfair trade prac- 
tice? Under section 5 of the Federal Trade Commission Act and under 
section 3 of the Robinson-Patman Act, if you take either one of those 
two or a blend, since I think the both are applicable in the analogy you 
are giving, would it not be-true that where a retailer, for example, 
engaged in the sale of several commodities, let’s say, for purposes of 
enticing customers into the store at what you call loss leaders and 
this practice was engaged in considerably in the early days of the 
depression back in 1931, 1932, and 1933, and so on, and this has a 
tendency to make those retailers who are less affluent or have few re- 
sources, it has a tendency to dry them up, to run them out of business. 
Would such a situation fall within the purview of the statutes that you 
have referred to? 

Mr, Carrerra. In my opinion, Senator, if the purpose of the loss 
leader is to injure competition or eliminate a competitor and if the 
jurisdictional question is satisfied, then I think it is a violation of law 
even today. 

Senator Humrpnrey. But it is a hard thing to decide, isn’t it? It 
takes a good deal of evidence in the retail game to decide that you 
substantially injured competition. 

Mr. Carretra. That is not the point, Senator, may I respectfully 
say; it is whether or not the loss leader was engaged in “for the purpose 
of”—I mean under the present 

Senator Humrurey. How do you prove motive? 

Mr. Carretra. How do you prove motive? 

Senator Humpnurey. Yes. 

Mr. Carrerra- All I can answer to that, Senator, is that the courts 
of the United States have in the past drawn many inferences and I 
think in a strong enough case an inference can be drawn. 
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The ex: rete I am citing now is one in which I think a strong case 
could be made because a man usually does not enter into a business for 
the purpose of giving his money away. Therefore if he repeatedly 
sells at below cost, I think obv iously there must be some ulterior motive 
for his sales below cost. 

Senator Lone. Might I make this point: When a man has a store 
where he is selling a number of items, it would seem to me that it would 
be almost impossible to prove that making certain sales below cost was 
made for the purpose of running his competitor out of business, if he 

can show that by doing so he got people into the store and sold a num- 
ber of other items well above his cost and thereby made money out of it. 

Now the witness is testifying with regard to a situation where a man 
sells a limited number of items and where he is not benefiting by getting 
people in the store ; he is just selling that item below cost. That is the 
situation to which you are referring now, isn’t it ? 

Mr. Carrerra. Yes, that is true. 

Senator Lone. That is entirely different from the old loss-leader 
practice where you get the man in the store to buy one thing and while 
he is there you sell 3 or 4 items. 

Senator Humpnrey. Agreed. I understand the difference. I just 
wondered whether or not under section 3 of the Robinson-Patman Act 
intent is involved and under section 5 of the Federal Trade Commie- 
sion Act it is not. 

Mr. Carrerra. No, it exists in both. 

Senator Humpurey. Does it exist in both ? 

Mr. Carrerta. Yes. 

Senator Humpurey. By specific description in the law ? 

Mr. Carrera. No, Senator, by interpretation of the Federal Trade 
Commission. The Federal Trade Commission has interpreted the 
words in the statute and the words in the statute merely read “unfair 
methods of competition and unfair or deceptive acts or practices in 
commerce are hereby declared unlawful.” 

As to the words of the statute, in interpreting the words “unfair 
trade practice,” the Commission has said that the sales below cost, the 
sale of goods below cost to the dealer for the purpose of injuring com- 
petition and where there is a reasonable probability of injuring compe- 
tition is an unfair trade practice, so the Commission, by definition, has 
stated that it is an unfair trade practice. 

Senator Humrurey. By that the Commission looks for intent—by 
interpretation, they have made a criminal statute out of it. Is that 
correct ? 

Mr. Carretra. Oh, no, no, because even though the Federal Trade 
Commission has, by definition, stated what it concludes to be an unfair 
trade practice, the only thing — the ¥ ederal Trade Commission 

can do in such a matter is to issue a cease-and-desist order, and con- 
sequently if that is the only aad it : not a criminal statute. 

Mr. Jentr. Yes, but the Commission is looking for intent, is it not ? 

Mr. Carrerra. Yes, they are looking for intent, but that doesn’t 
make it a criminal statute. 

Mr. Jenie. No; but the task of showing a violation is as stringent 
as would be required for proof under a criminal statute. 

Mr. Carrera. I will agree with you on that. All you are saying 
is that because intent is a sine qua non in a crime, therefore anything 
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else in which intent is also involved is alsoacrime. I don’t agree with 
that. 

Senator Humpnrey. But the same burden of proof rests with the 
plaintiff. 

Mr. Carretra. Yes. No question about it. But the remedy is only 
a cease-and-desist order and nothing else. 

Getting back to the switchbox m: anufacturing industry, one of the 
oldest and respected members of the industry ‘has rec ently caused a 
cost survey to be conducted to determine whether it is in position to 
reduce its prices to the level charged by the first industry member 
mentioned. 

In fairness, I must mention that this industry member who con- 
ducted the cost survey is an integrated manufacturer and approxi- 
mately 50 percent of its sales represent s sales of outlet and switchboxes. 
The cost survey shows that based upon its present selling prices and 
discounts and based upon sales volume during the fourth quarter of 
1957, this manufacturer would lose 3.5 percent if it continued to sell 
at its present prices. Thus if they sold a million dollars worth of 
outlet and switchboxes, they would lose $35,000. And it is important 
to note that here this manufacturer’s present selling prices are sub- 
stantially higher than the prices of the price-cutting competitor. 
This manufacturer has lost customers and is continuing to lose cus- 
tomers because of its failure to meet competition, but the decision is a 
practical one. If this manufacturer were to meet the lower prices of 
his competitor, then, based on the same cost survey, I am told, made by 
a reputable cost accounting firm, this manufacturer would lose 13 
percent instead of 3.5 percent. Thus if a million dollars worth of 
outlet and switchboxes were sold at the competitor’s lower prices, this 
manufacturer would lose $130,000. Consequently, the present decision 
of this manufacturer has been to hold to its prices and lose customers, 

rather than dollars ery practical solution. 

We must remember that this manufacturer is not a marginal pro- 
ducer; it is an integrated manufacturer with a diversified line. It 
can, for some limited time, afford to assume small losses, but it cannot 
do so indefinitely. If this is the situation with respect to a large inte- 
grated manufacturer, how much worse . the situation with regard 
to the smaller companies in this industry? 

I know that recently two members of this industry discontinued 
the manufacture of outlet and switchboxes. How many more will 
follow, I cannot say, but if many more follow, then the pricing prac- 
tices of the first industry member referred to certainly would result in 
a monopoly in this particular field. 

I realize that the price-cutting member of this industry may have 
lower production costs than his competitor, but from the information 
supplied to me, no one believes that his selling prices are above his 
costs, whatever they may be. This industry needs help before it is too 
late. 

Again I repeat my offer to submit to this committee the exact details 
concerning this predator y pricing practice which has been described. 
I have other ex: umples which I will omit. 

Senator Humpurey. But we will include that in the record at this 
point, if you please. 

Mr. Carretra. I will submit them to you. 














ANTITRUST ENFORCEMENT lll 


Senator Lone. Would you be so kind as to let us have a memoran- 
dum with other examples of the situation you have in mind ¢ 

Mr. Carretra. I will be glad to do so, Senator. 

(The additional statement subsequently submitted by Mr. Carretta 
follows :) 

I have heard a similar complaint having to do with another industry. I have 
been asked by more than one member of this industry whether an injunction 
may be sought against a very large manufacturer on the grounds that such manu- 
facturer’s selling prices are unreasonably low or below cost. I have had to 
advise them that such right was not available regardless of the injury which 
may result. Here, too, the choice of the small-business man is either to meet 
the lower prices of the competitor or stop selling the goods produced. The 
former, I am told, will result in selling at a loss, and the latter will result 
eventually in a monopoly. In this industry also, the small-business man needs 
help. 

Kor some time, I have served as counsel for the private trade practice com- 
mittee for the Wholesale Plumbing and Heating Industry in Texas. The problem 
there has to do with discriminatory pricing practices. The plumbing and heat- 
ing supplies are bought by the wholesalers from manufacturers and are resold 
by them to plumbers and to contractors. Most of the wholesalers are what we 
might call “independents—small-business men who own their own businesses. 
However, these independents are in competition in the same trading area with 
wholesalers owned and controlled by a wholly owned subsidiary of the manu- 
facturer who also supplies goods of like grade and quality to the independents. A 
complaint against such wholly owned subsidiary has been filed with the Federal 
Trade Commission alleging discriminatory pricing practices, and an investigation 
is in progress. Some months have now passed since the date of the filing of the 
complaint and still no relief is in sight. Unless something is done very quickly 
in the Texas area, many of the independent wholesalers will either have to 
lose customers to the manufacturer-wholesaler or decide to adopt the same dis- 
criminatory pricing practices. The latter, of course, will do no one any good. 
Haste in disposing of this complaint is vital, and the interest of this committee 
is solicited. 

Mr. Carrerra. Now as to the recommendations which I wanted to 
make to this committee: I stated at the outset that it is my opinion 
that in the 22 years during which the Robinson-Patman Act has been 
on the statute books of this country, effective enforcement has been 
absent. I am not blaming either the Federal Trade Commission or 
the Department of Justice for that. I stated at the outset that I 
thought the Federal Trade Commission should have more money to 
do a better job. I don’t know anything about the Department of 
Justice budget. But in this day of missiles, I doubt whether the 
Congress of the United States is going to get very much more money 
for the Federal Trade Commission. Therefore the problem is what 
can the Congress of the United States do to bring about more effective 
enforcement or obtain more effective compliance with the Robinson- 
Patman Act. 

At the outset, I read the three points that Mr. Loevinger made 
yesterday and you may recall that the first is “‘v olunta ry observance”, 
the second, “enforcement by Government agencies” and the third was 

“enforcement action by private suits.” 

For 22 years, enforcement action by Government agencies has been 
ineffective and for 22 years enforcement action by private suits has 
been ineffective. It is my suggestion, and I respectfully make this, 
that the Congress of the U nited States give some thought to that first 
point, voluntary observance of the law. 

Now oe can you get voluntary observance? This is the suggestion 
which I make: I sincerely believe that most businessmen of the 
United States are inherently honest, just like every little boy is inher- 
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ently a good boy. I regret that many businessmen have fallen off 
the straight and narrow esnaniie they have been compelled to do so by 
competition. They would like to get back on the straight and narrow 
roa If they were to seek compliance just by writing a letter to the 
Federal Trade Commission or the Department of Justice, believe me 
it takes months and months and months. If a program could be 
devised whereby businessmen were assured that some rather immedi- 
ate action would be given to their problems, they might cooperate 
willingly. 

The. Federal Trade Commission for many years now—I think the 
first year in which it promulgated Trade Practice Rules was 1929. I 
wouldn’t want to be held to that, but I think they are that old. The 
Rules of Practice of the Commission now provide for what is known 
as a Trade Practice Conference, in which industry members are in- 
vited to come in before the Commission and “to let down their hair,” 
so to speak, and for the businessmen to tell the Commission what prac- 
tices are going on in the industry so that the Commission may write 
explanatory rules for the benefit of the businessman. 

or many years now, the Commission has been writing these rules 
and I think as of today the Commission must have something like 175 
sets of Trade Practice Rules for 175 industries. 

In the past, after these hearings, the Commission has published the 
rules and then has done nothing about them. Why have they done 
nothing about them? The answer is, “They ain’t got the money to 
do anything with.” They haven’t got enough resources; they haven’t 
got enough lawyers to police 175 industries. 

Well, what have the businessmen done about these rules?) During 
all of these years, the businessmen have done practically nothing 
because they figure that if the Government isn’t interested in inves- 
tigating them, ‘they are going to stay as far away from Washington 
as they can. So, asa result, all of this money has been wasted. "The 
Commission has been publishing sets of rules, one set of rules after 
another, and nothing has happened. It would have been cheaper to the 
Government if they had never been published. 

Now the program I would like to suggest is that the Congress give 
some thought of placing these trade-practice rules upon a higher plane. 

Let me say this, that neither the Federal Trade Commission Act 
nor the Robinson-Patman Act, nor the Clayton Act, in any place refers 
to trade-practice rules. These trade-practice rules do not have the 
force and effect of law; they are merely explanatory of what the law 
already states. For example, any businessman might ask: What did 
Congress mean by what it said—*‘unfair methods of competition’? 
What did Congress mean by “unfair practices”? These rules atte mpt 
to spell out in clearer language, not in clear language because tha 
is impossible, but in clearer language what the Congress of the United 
States meant when it passed the law. 

Now if the Congress would place these rules on a higher plane, busi- 
nessmen would pay more attention to them. Then after the publica- 
tion of the rules, the industry members themselves could conduct a 
second phase of this program and I would like to refer to it as an 
educational phase, where the industry members, with the cooperation 
of the Commission, go out and educate all of the members as to what 
the rules mean. 
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These rules don’t become effective until 30 days after promulgation. 

Now the third step, and this is the most important, is a compliance 
program, a voluntary compliance program. All] three steps are neces- 
sary. If only two are taken and the third is omitted, it is ineffective. 
The first is the promulgation of the trade-practice rules; the second 
an educational campaign for the benefit of businessmen and the third 
is a compliance program. By the compliance program I mean that 
the industry members will then be given a badge and it will say 
“detective” on it. They become detectives for the Government of 
the United States. Their sole purpose is to do two things: First, to 
place their own houses in order. 

Let me say this: The reason many businessmen do not want to stop 
doing something wrong; that is, the reason many businessmen do 
not want to stop violating the Robinson-Patman Act is that they can’t 
afford to do it, because as soon as they stop violating the Robinson- 
Patman Act they lose customers to their competitors and they would 
say, “Well if Joe Blow can get away with it, 1 am going to do exactly 
the same thing.” 

Now the Government could assure them that as of a certain date 
all of the members of the industry will be required to stop those 
practices. Then they may be willing to stop, if the Government shows 
results. 

Now the Government does not have enough resources to send in- 
vestigators all over the country to investigate these violations. There- 
fore, how do we get these reports to the Federal Trade Commission ? 

My answer is through the industry members themselves. Let them 
know that they have to do two things: First, comply with the law 
themselves and after their houses are in order, let them keep their eye 
open for violations of competitors and as soon as they get that violation 
or alleged violation, let them call those violations to the attention of the 
Federal Trade Commission. Let the Federal Trade Commission make 
one example of one member of the industry and it is my opinion that 
many other industry members will fall in line because there is nothing 
that businessmen fear like fear itself, and when a businessman fears 
that he is being watched, not by the Government of the United States, 
because I don’t think they are worried about the Government of the 
United States—for 22 years the law has been violated—but they do 
fear their competitor who has a shop 1 block away from them and who 
comes in contact with common customers and they see invoices of 
each other and they fear their own competitors. 

Now if we can put the fear of their competitors in the businessman, 
I think we could get compliance with these laws provided the Govern- 
ment of the United States could show some results in making test 
cases out of these violations. 

I would like to conclude by saying this: It is my humble opinion 
that the only violators of the Robinson-Patman Act are not big busi- 
ness. I think too many times people get the idea big business violates 
the Robinson-Patman Act, period. My opinion is that big business 
and small business both violate the Robinson-Patman Act, and I think 
it is just as important to stop the violations among small-business 
men as it is to stop violations among the big-business men because the 
Robinson-Patman Act violations among the small-business men toda 
cause bankruptcies, because sales of their businesses is from the small- 
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est to the little larger and then to the little larger. Thus merger 
problems become more paramount as time goes on. 

That is all I have to say, Senator. I appreciate the time extended 
to me this morning. 

Senator Humpurey. I think your suggestions are very helpful. It 
is the same old story again and again though about the lack of en- 
thusiasm and dedication to enforce the law. It seems to me that unless 
you get a little law enforcement that is meaningful that you are not 
going to get much law observation. 

What you are seeking is a program of law observance, with a mini- 
mum reliance upon the instrumentalities of the Government for law 
enforcement. 

Senator Lone. One further thought occurs to me of something we 
could do that we have not been doing up to now. It has to do with 
the suggestion that was made by a witness yesterday, Mr. Loevinger. 
He was suggesting, and perhaps you heard us discuss the matter in 
the room yesterday if you were here, that when the Government inves- 
tigates an antitrust violation and enters into a consent decree often- 
times there have been many competitors who have been injured. How- 
ever, the large concern that is violating the law is able to enter this 
consent decree and by doing so make it impossible for the smaller 
competitors, the small concerns that were injured, to ever find out the 

real evidence. 

Now, of course, if the Government presents that evidence in court 
at a trial of the case, that information does come to the attention of 
the smaller competitors. But, in connection with your rules, it does 
seem to me it might be desirable that this information should be 
released upon request—that is, information of violations of law—which 
would then give private litigants an opportunity to use that to their 
advantage. I wonder what your reaction would be to that? 

Mr. Carrerra. I don’t think that is absolutely necessary. I have 
heard the complaint from businessmen: We know our competitors are 
violating the Robinson-Patman Act by discriminating in price among 
competing buyers—that is what they tell me. 

I have said, “If you know that and it is causing you injury and the 
industry injury, certainly it should be considered as a violation of 
law. File a complaint.” 

“Well, what do we have to tell the Federal Trade Commission before 
they investigate?” 

Well, I proceeded to tell them what they would want. 

“How can we get invoices to prove it?’ 

I have said, “You don’t have to prove any case. All you have to 
do is to give the Federal Trade Commission reason to believe that the 
law has been violated. You don’t have to investigate the case. Let 
the Government of the United States investigate the case. All you 
have to do is to give the Government reason to believe that the law is 
being violated.” 

“How can I do that?” 

“Can’t you get an invoice ?” 

“No; in days gone by our customers used to leave invoices on the 
desk. Now every time we walk in there they are in the desk drawers 

Now, it isn’t impossible. I have clients in the State of Texas where 
one wholesaler industry member has obtained copies of invoices of 
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suppliers to another wholesaler and those photostatic copies have been 
submitted to the Federal Trade Commission. It reminds me of an old 
proverb, “Vouloir ¢’est. pouvoir”—*Where there is a will, there is a 
way.” If the industry member is being hurt sufficiently, “he can get 
the copy if he wants to, but I don’t think the Government ought to 
expect him to do any investig: iting. Let the Federal Trade Commis- 
sion or the Department of Justice do it. 

Senator Lone. One problem is that we have a great difficulty in get- 
ting enough money for the Department of Justice and Federal Trade 
Commission. We just can’t get the money to get the job done. I am 
frank to express the opinion that while some Senators and Congress- 
men are very, very economy minded, there is just a lot of behind-the- 
scenes influence, in my judgment, that prevents us from ever getting 
enough money to enforce these laws. 

Now, if I were a private litigant, at least if I represented a concern 
that was being very badly injured as a result of antitrust violations, if 
I could just get the Federal Trade Commission to do about 2 days’ 
work for me and then turn over to me the evidence they could get, they 
wouldn’t need to follow it through. I would be glad to go ahead and 
sue myself. 

The thought that occurs to me is that perhaps it would accomodate 
some of our friends, if we were able to put the people to work for a day 
or two to get the information we need, provided that it was made gen- 
erally available to the people who wanted it. 

Mr. Carrera. May I say I don’t believe too much in the effective- 
ness of private suits. I have heard this from businessmen and per- 
haps you Senators have heard it, too: There is reluctance on the part 
of one businessman to sue another businessman. They don’t even want 
to file a complaint with the Federal Trade Commission, where the 
Federal Trade Commission keeps confidential the name of the com- 
plainant. 

Senator Humpurey. What are they squawking about? I want io 
be frank. If it is just an academic exercise and someone doesn’t want 
to file suit, I don’t know why they are hollering. 

I remember when I became mayor of my town. They would say 
how corrupt it was. I would say, “You tell me where it is.” 

“Oh, well, I don’t want to do that.” 

“Then don’t go around talking about it unless you are willing to 
come in and get. shot at, too. Don’t give me any of your remonstra- 
tions and admonitions because I have a lot of advisors.” 

I actually told the clergy in my town that if all they were going 
to do was pray for me, I would do a little of that for myself, but 
wanted them to line up in the firing line with me. 

I say if they really think the laws are being violated, if they really 
think the y are getting a rooking and if they “think these laws should 
be enforced, they have a right to go into court to seek enforcement 
and they ought to do it. That is my feeling. I don’t mean that the 
Government “ought not to do some, too. In fact, I agree with Senator 
Long, who has ‘been a champion in this battle for years, that we are 
derelict if we don’t, and if we put half as much enithusiasm into en- 
forcing the antitrust laws as we do the revenue laws, I think a lot of 
people would be better off. 

Mr. Carrerra. | agree. But a lot of people have complained be- 
fore and they have suffered by reprisals. Let’s not forget that. 
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Senator Humpurey. I realize that. Evil triumphs where good men 
failed. 

Mr. Carrera. I am on your side, Senator. 

Senator Humpurey. Thank you very much, 

Our next witness will be Mr. Burger, vice president, National Fed- 
eration of Independent Business. 

I want to thank you, Mr. Carretta, for your very helpful statement. 

Mr. Carretra. Thank you, sir. 

Senator Humpnrey. All right, Mr. Burger; you may proceed. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C. 


Mr. Burerer. Mr. Chairman, my name is George J. Burger. I am 
vice president, National Federation of Independent Business, 740 
Washington Building, Washington, D. C. Our head office is located 
at Bur lingame, C alif., with division offices in Chicago, Cincinnati, and 
New York City, and the legislative office here in Washington, D.C. 

Mr. Chairman, before proceeding with my statement ‘IT would like 
to say Lam glad to hear my good friend, Commissioner Carretta, make 
some pointed observations about the need for adequate appropriations 
for the antitrust agencies, particularly the Federal Trade Commission 
and the Antitrust Division of the Department of Justice. I have re- 
peatedly a before Appropriations Committees on that. At 
one time I told that committee of Congress that as far as small business 
was concerned, the appropriations for the Antitrust Division of $4 
million amounted to a dollar per small-business man, for the purpose 
of enforcing the antitrust laws. In other words, using New York 
lingo, we would call it peanuts appropriations. So I am glad that 
this committee will take such recommendations under consideration 
for an adequate appropriation to those agencies. 

Second, I was very much interested in the Commissioner’s remarks 
on the Robinson-Patman Act and about the violations from the small 
and big business. I will cover that point later in my statement. 

We are the largest organization of independent business and pro- 
fessional people in the country from the standpoint of directly sup- 
porting individual members. The number is growing daily. We are 
unique because our members themselves determine our position on every 
issue by their direct vote through mandate ballots. It’s safe to say 
we have our fingers on the pulse. 

First of all, Mr. Chairman, at this moment we are not testifying 
for or against Senate bill 3079, as the procedure of the federation is 
that the entire membership must be polled on the proposition before 
any executive officer can appear and give testimony for or against. 

It goes without saying that due to the importance of the proposed 
bill it will be taken up in a nationwide poll of the National Federation 
of Independent Business and an argument for and against the propo- 
sition will be presented to the members. 

However, it is very important to note that we are appearing, follow- 
ing out the implicit instructions of our members, to use every power 
within our means to protect the antitrust laws, and when any weakness 
comes into the laws through proposed amendments, court decision, 
etc., further following out the instructions of our members, we will 
move in and take a definite position to protect the overall good of the 
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antitrust laws because the truth of the matter is, without the antitrust 
laws there can and will be no future for independent business no matter 
how efficient and well financed they may be. In fact, this is the key- 
stone of the federation’s action to protect our nationwide member- 
ship—all independent business and professional men—and_ more 
important, through our action to protect the millions of small busi- 
nesses in our domestic economy. 

Our position, by instruction, was carried out to the fullest degree 
in our appearances before the platform committees of both the Demo- 
cratic and Republican National Conventions in 1948—you were on 
that committee, Mr. Chairman. in 1948, in Phil: adelphia—1952 and 
1956, where we made our principal recommendation in behalf of small 
business—consistent, vigorous, impartial antitrust enforcement. 

When the Robinson-Patman Act was enacted we in small business 
believed that the time had arrived at last when small business would 
be afforded protection where deliberate price discrimination was taking 
place—that small business would have their day in court to bring the 
necessary relief. Without that help to small business they remain 
powerless to help themselves. We say this in view of our experience 
this past decade or more as to the enforcement of the antitrust laws, 
which, in substance, has not brought immediate relief at the local level. 

Well do I know es my private capacity as a member of the rubber- 
tire industry, when I advocated the full utilization of that section of 
the Robinson-Patman Act that would give the necessary relief to 
injured small business in the rubber-tire industry, that I can say 
without fear of contradiction, directly or indirectly, it cost me my 
position in that industry. 

Bear in mind that I was not deliberately urging lawsuits but was 
advising small business what that section of the law meant to them in 
the way of corrective relief. 

Mr. Chairman, let me cite something even more important as to the 
overall value and protection to small business through the enactment 
of the Robinson-Patman Act. 

The ink wasn’t dry on the law (1936) before there was some extensive 
maneuvering in the cancellation of two major contracts in the rubber- 
tire industry due to the fact that the seller, in both instances, stated 
publicly that they couldn’t justify the heretofore price under the 
Robinson-Patman Act. In other words, special price to a few of their 
customers and not to all of their customers. 

I have to cite the rubber-tire industry because the pattern prevailing 
in that industry is similar to patterns prevailing in many major indus- 
tries even today. I come to this conclusion from reviewing the corre- 
spondence every so often from our nationwide membership in the 
federation, representing all types of businesses. 

At the time of the cancellation of these two major contracts in the 
rubber-tire industry a third major company took up one of the con- 
tracts which was canceled, giving that company 100 percent of that 
major buyer’s requirements ‘of tires and tubes. In fact the action of 
that company at that time aroused the interest of many other industries 
as their announced planning was revolutionary- -but, at the same time 
they claimed it was in ace ordance with the full provisions of the Robin- 
son-Patman Act. 
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Some industry leaders at that time questioned the good faith of the 
planning. In fact one leading business publication intimated that in 
their opinion it was a subterfuge to bypass the Robinson-Patman Act. 

At that time, due to my exclusive conference with the heads of that 
company—even by invitation bringing in a Member of Congress to 
confer with them (in fact, the coauthor of the Robinson-Patman Act) 
we gave them the benefit of the doubt and would judge their action on 
the perfomance under the new announced planning. 

This new arrangement was not in existence over a few months when 
I found that violations of the Robinson-Patman Act were taking place, 
and charges were filed accordingly with the Federal Trade Commis- 
sion. The outcome of these charges was that a cease-and-desist order 
was issued by the Federal Tr ade C ommission on January 6, 1939, and 
I quote the communication I received from the trial attorney at that 
time. 

Senator Humpnurey. Mr. Burger, let’s just incorporate that in the 
record as the full letter from Mr. Austin. 

Mr. Buroer. Mr. Chairman, I have the original of that letter in my 
possession, This is a copy. 

Senator Humenrey. We will incorporate it in the record. 

(The letter is as follows :) 


ExuHrstt 11 


FEDERAL TRADE COMMISSION, 
Washington, D. C., January 6, 1939. 
Re docket 3685, United States Rubber Co. 
Mr. GeorGeE J. BURGER, 
National Association of Independent Tire Dealers, Inc., 
New York, N. Y. 

DeAR Mr. Burcer: In reply to your telegram of even date, I can now advise 
you that the Federal Trade Commission has authorized the issuance of a com- 
plaint against United States Rubber Co. and U. S. Tire Dealers Corp. charging 
violation of the Robinson-Patman Act. The ¢ meh int has been issued and served 
upon said respondents. 

Price discrimination in violation of section 2 (a) of the Clayton Act is charged 
in connection with the sale of special brand tires to Montgomery Ward & Co., 
Atlas Supply Co. and others; in connection with the granting of large discounts 
and rebates to oil companies and large distributors which are not available to 
small tire dealers; and in connection with retail sales by company-owned stores. 
Payment of overriding commissions to certain large oil companies is also charged 
as a Violation of section 2 (d) of the Clayton Act. 

I trust that this information will be of interest to you, and hope that your 
coming trip will be a pleasant and successful one. 

Very truly yours, 
Cyrus B. AusTIN, Trial Attorney. 

Mr. Bureer. On that point, I think it is necessary to make these 
remarks because of Mr. Carretta’s opinions on the Robinson-Patman 
Act and violations—I think it is necessary to trace back to the time 
that happened. I was then executive secretary of the National Tire 
Association. I was at the Sherman Hotel in Chicago at the time, 
October 1936. I received a call from a dealer in Chicago that For- 
tune magazine had announced that the United States Rubber Co. 
was going to stop the manufacture of all their trademark-brand tires 
and manufacture only private-brand tires. In other words, they took 
up that portion of the contracts of the Atlas Supply, of Standard 
Oil of New Jersey, that B. F. Goodrich Co. was producing at that 
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time. The United States Rubber Co. denied the charge in Fortune 
magazine, but called me into conference at the Ambassador Hotel, 
Park Avenue, New York City, where I conferred with the vice presi- 
dent of the company, and later on, repeatedly with the vice president, 
and finally with the president, on this deal. The outcome was that 
they said these words, and I quote them: 

Burger, this is something you fought for over 25 years and here we are 

going to put all of our customers on an even plane. 
This includes your great friend, Senator Humphrey, from St. Paul— 
you know who I mean. From that moment on they were buying 
their tires at the same price as the mass distributors, the oil com- 
panies, and the car manufacturers, so that the dealers of the United 
States Rubber Co. could meet any kind of competition under the 
Robinson-Patman Act. 

Well, it was like an answer to a maiden’s prayer. It never existed 
because in 30 to 60 days they were found in violation of the contract. 

Excuse that language, please. 

Senator Humpnrey. I think it is very colorful and appropriate. 

Mr. Buroer. It was the hope of small business in the rubber-tire 
industry at the time, and I would also say of most of the tire manu- 
facturers, that here was a grand opportunity to start long-overdue 
corrections through the law, but I am sorry to say we could find no 
evidence that the order was vigorously enforced by the Federal 
Trade Commission, and I have so charged in repeated appearances 
before congressional committees this past decade or more. In fact, 
we still hold the same opinion at this very moment. In other w ords, 
this action in itself was the guinea pig as we look upon the Robinson- 
Patman Act, and it is self-apparent that the failure of the FTC to 
vigorously follow through on that order of January 6, 1939, has 
resulted in continual violations of the law by others in that major 
industry. Through this it has resulted in not alone that industry 
but other industries as well coming to the conclusion that the Robin- 
son-Patman Act is a “dead letter” law. 

The Senate Small Business Committee and the House Small Bus- 
iness Committee in their recent investigations through public hear- 
ings in the petroleum industry have been advised that deliberate, con- 
sistent violations are taking place, and that the Federal Trade Com- 
mission is at this very moment pursuing investigation against certain 
major oil and rubber companies as to their secret and special conces- 
sons, in violation of the Robinson-Patman Act, and if that section of 
the order pertaining to overriding commissions, as the Federal Trade 
Commission charged in their cease-and-desist order of January 6, 
1939, had been enforced there would not now be a continual repeti- 
tion by others, all in alleged violation of the Robinson-Patman Act. 

Finally, Mr. Chairman, citing this case as an example showing 
evidence of the failure of the antitrust agencies to follow through, 
definitely discloses a need for the injured party small business to 
be given the privilege to institute civil action so that they may be 
compensated for the damages they have sustained through the secret 
pricing methods of their suppliers. To deny this help to small busi- 


1Mr. Burger subsequently added the following statement: ‘‘This gave U. S. Rubber Co. 
100 percent of the contract for Atlas tires.” 
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ness, and to allow the heretofore policy which has and is existing on 
antitrust enforcement to protect small business to continue means the 
ruination of small business of this Nation. On the other hand, if 
small business has the power to institute civil action this in itself 
could throw the fear of God into those suppliers who are carrying 
on a secret pricing program to a few of their customers and not to all 
of their customers. 

What we are saying here is reaffirming our position from the first 
instance in carrying out the will of our nationwide membership. 

Senator Lona. Thank you very much, Mr. Burger. 

Do you have any questions, Senator Javits? 

Senator Javrrs. No, sir. 

Senator Lona. That is a very good statement. Your March 2 re- 
lease on trade-market brand price wars will be included in the record | 
at this point. : 

(The document referred to follows :) 





EXHIBIT 12 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS 
GEORGE J. BURGER, VICE PRESIDENT 
Washington, D.C. 


For immediate release: Sunday, March 2, 1958 

The press reports: “Shoppers crowded into department stores, discount houses 
and the big appliance chains yesterday on the fourth day of leap-frogging price 
cuts on small home appliances.” 

“Now the big question is where will this leave the independent small retailer 
in the appliance field?” Said George J. Burger, vice president of the National 
Federation of Independent Business. “The Federation certainly will not sit 
by and let the situation spread, which it will, nationwide, unless some correc- 
tive action is taken immediately by the producers of appliances. 

“It is certain that the Senate small business committee will take cognizance 
of this situation when it starts public hearings in Washington, D. C., Monday 
and Tuesday of this week as to the due protection through the law to protect 
independent retailers where such actions are instituted by producers, chains. 
The National Federation of Independent Business will press for this objective in 
its appearance before the committee. 

“Eliminate independent retailers and John Q. Public will be the victim,” 
Burger concluded. 


Now we are going to hear from the Assistant Attorney General | 
in Charge of the Antitrust Division. 

Do you have a prepared statement, Mr. Hansen ¢ | 

Mr. Hansen. Yes, sir. 

Senator Lone. All right, proceed, Mr. Hansen. 


STATEMENT OF HON. VICTOR R. HANSEN, ASSISTANT ATTORNEY | 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPART- 
MENT OF JUSTICE, WASHINGTON, D. C. 


Mr. Hansen. I appear today at the request of your chairman. In 
his letter to me dated February 20, your chairman stated that these 
hearings were— 


to inquire into the extent to which private enforcement of the antitrust statutes 
offers a practical form of protection to small-business men who find themselves 
victims of predatory pricing practices and other antitrust wrongdoing. 
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With this purpose in mind, he requested my— 


views regarding the relationship between governmental and private enforcement 
of the antitrust laws. 

At the outset, permit me one generalization. Small concerns hurt 
by antitrust v iolations may be helped by effective enforcement in two 
broad ways. On the one hand, Clayton Act sections 4 and 16 enable 
“any person who shall be injured i in his business or property by reason 
of anything forbidden in the antitrust laws” to “sue therefor in any 
district court of the United States” for either an injunction or treble 
damages. In such private proceedings, moreover, Clayton Act section 
5 specifies that any— 
final judgment or decree * * * in any Government civil or criminal proceeding 
(except those entered by consent before any testimony) shall [in a private suit] 
be prima facie evidence of those issues of violation adjudged in the Government 
proceeding. 

Equality important, on the other hand, is antitrust’s broad role in 
promoting opportunity for small, along with all other size, business. 

In an equity suit [the Supreme Court has observed] the end to be served is 
not punishment of past transgression, nor is it merely to end specific illegal 
practices. A public interest served by such civil suits is that they effectively 
pry open to competition a market that has been closed by defendants’ illegal 
restraints. 

From this it follows that antitrust’s role in aiding small business 
cannot be gaged solely by the number of successful private suits. 

With these generalizations in mind, my plan this morning is, first, 

to sketch br iefly the crucial role priv ate suits play in assuring r effective 
antitrust enforcement. Paramount here, of course, is the extent 
which, according to our study, private suits tread a path already 
worn smooth by “Government victories. Beyond private suits which 
follow successful Government litigation, I shall focus, second, on how 
Government litigation terminated by consent may both aid private 
suits and mitigate harm done by antitrust violators to smaller con- 
cerns. Crucial here is the example of our recently concluded Safeway 
litigation. ‘Turning from the impact of particular cases on private 
enforcement, I shall treat, third, steps this division has taken to 
insure that, as in United Fruit, once litigation is settled by consent 
the bulk of information filed with the court is made available to the 
yublic and, as well as our intervention before the Supreme Court 
in the EK agle Lion case, that the broad scope intended by Congress 
in Clayton Act section 5 is fully honored by courts in private suits. 
Finally, I shall treat a pe nding legislative ‘proposal to overrule the 
recent Supreme Court decisions in Carnation and Vance. 

First, the role private suits must play to insure effective antitrust. 
The Antitrust Division is presently caught in a vise between increasing 
complaints of violation, increasing cases filed and comparatively con- 
stant prosecuting staffs. Compl: uints, for example, jumped from 
788 in fiscal 1952 to 1,056 in fiseal 1953. And this figure claimbed even 
higher—to some 1,300 complaints of violation in 1957. This increas- 
ing number of complaints received is reflected in more cases filed. 
Thus, while some 30 cases were filed in fiseal 195 2, 55 new proceedings 
were begun in fiscal 1957. Prosecuting staffs, in contrast, have re- 
mained about the same or increased only slightly. Thus, the squeeze 
on prosecuting resources and the resulting need for increased reliance 
on private suits. 
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In recent years, however, private antitrust enforcement has come 
of age. 

Senator Lona. Might I just ask this question. You have mentioned 
that you have 1,300 complaints. Is it not likely that there are a lot 
more violations than complaints / 

Mr. Hansen. No question about that. 

Senator Lone. You could probably multiply that tenfold if you 
wanted to try to be on the safe side, couldn’t you? 

Mr. Hansen. I think conservatively you could. 

Despite the assurance of trebled damages, the private antitrust suit 
was dormant for years. As of 1940, a half century of private action 
has yielded only 175 reported cases—with judgment for plaintiff in 
only 13. After World War IT, however, the private antitrust claim- 
ant emerged from obscruity. Reported recoveries from 1945 to 1951 
amounted to 114 times the number compiled during the entire previous 
history of antitrust litigation. And today priv ate actions still multi- 
ply: From 118 suits pending in the United States — ict courts in 
June 1947, the total by June 1952 had mounted to 367. And further 
research thus far incomplete, suggests that cases nna today far 
surpass even this figure. 

This private enforcement spurt, however, rests largely on prior 
governmental action. Clayton Act, section 5, you will recall, permits 
private suitors to introduce final judgments rendered after testimony 
in Government actions against the same defendants as prima facie 
evidence of all issues determined in the Government suit. Further, 
prior Government judgments, though unqualified under Clayton Act 
section 5, may nonetheless come in through the back door of judicial 
notice: In Milligram v. Loew’s, for example, the third circuit, over a 
strong dissent, remarked defendant’s defeat in the Gover nment litiga- 
tion against the movie industry as indicating its “proclivity” to v iolate 
the antitrust laws. In like fashion, pleas of nolo contendere, though 
theoretically barred by section 5, may be introduced for impeac hment 
purposes. Finally, even where prior Government judgments are for 
no purposes admissible, former enforcement proceedings may lighten 
private plaintiffs’ burden by settling difficult questions of law, spot- 
lighting violations as well as valuable sources of information, and 
schooling subsequent litigants in tested pleading and trial techniques. 

Senator Lona. Might “T ask this question of the witness: Do you 
treat anywhere in your statement the suggestion made yesterday that 
perhaps there should be some modification of the law with regard to 
prima facie evidence? I know the witness, Mr. Loevinger, said yes- 
terday that a defendant will oftentime just string out the introdue- 
tion of this evidence by bringing in all sorts of quest ions and evidence 
regarding it. I think he had some suggestion along that line. 

Mr. Hansen. I don’t — e specifically, but I certainly have no 
objection to suggestion. I don’t treat what the use of evidence is in 
"ases. 

Senator Lone. For example, do you have any suggestions as to 
how we could shorten the burden of this litigation by streamlining it 
somewhat ? 

Mr. Hansen. I wish we could. We refer to it in the Department of 
Justice as a snow job. We file a complaint and we will get 60,000 or 
100,000 exhibits and it will take us a couple years to go through them 
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and categorize them and analyze them, and what not. Only a small 
percentage of those documents are of any value to us at all. : 

Our discovery procedures are extensive and the response sometimes 
in numbers far exceeds that which would be expected and whether it 
could be streamlined. I just don’t know just what could be done 
about it. 

Senator Lona. I am particularly concerned with the fate of the 
private litigant. He has to advance these court costs while a defend- 
ant that posseses large resources can just keep in court for years and 
run that record up to where he is going to have to advance $150,000 in 
costs over a period of 4 or 5 years just dragging the case out. I just 
wondered if you had any suggestions as to ways we might manage 
to reduce that cost. 

Mr. Hansen. Well, we have several things. 

One, in our Bethlehem- Youngstown case, we moved for a summary 
judgment and we feel by so doing we cut down the length of time from 
filing the complaint to trial in that case, and following that lead, the 
court in Detroit, in our General Motors bus case, requested that a sum- 
mary judgment motion be filed, feeling that the thing might be 
brought more quickly to a head, 

Now that is one method. But the discovery procedures are open 
to both sides and they go on over long periods of time, and it is a very 
difficult thing and I have great sympathy for the private litigant that 
has to finance it when I know some of the terrific costs the Govern- 
ment is put to in preparing the case. 

Senator Lone. Can you give me any estimate, of how much an ordi- 
nary private litigant who had been driven out of business by discrimi- 
natory practices might conceivably be compelled to advance in order 
to cover his court costs and carry on a case over a long period? Do 
you have any knowledge of how much such a case might cost him ¢ 

Mr. Hansen. It all depends upon the nature of the case. It is cer- 
tainly not uncommon for us to spend sixty to a hundred thousand dol- 
lars in preparation of a case. If you are interested in seeing what 
some exhibits are like, I have them here. 

Senator Lone. I would just be curious to know how much it cost 
you on some of your extreme cases, where you had a stubborn defend- 
ant that was resourceful. 

Mr. Hansen. I have no way of telling you exactly what it cost for 
the simple reason we use the FBI for investigative purposes and that 
isn’t a part of our budget. If a person would have to go out and 
employ private investigators to do the thing we do, it would run into 
many thousands of dollars. 

Senator Lone. You mean many tens of thousands? 

Mr. Hansen. That is correct. 

This is an example of some of the preparation that was required 
in the Safeway case, where you can see where there are literally thou- 
sands and thousands of entries which represent sales below costs in 
various areas and that took many, many months to prepare and many, 
many investigators to secure. <A private litigant would have a dif_i- 
cult time in attempting to get that evidence together. 

Senator Lona. I would like to get some estimate. Could you just 
give us some idea of what you think it might have cost the Govern- 
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ment or what you think it might have cost you to handle some of these 
more difficult cases. Could you supply that subsequently ‘ 

(See exhibit 13, p. 125.) 

Mr. Hansen. Yes. I would rather do that than just take a guess 
at it. I know in some cases, the West Coast Oil case, for example, 
just moving the case, which was contemplated and probably will not 

e done, from Los Angeles to San Diego would cost us an additional 
$45,000. 

Senator Lone. Just moving the case from one jurisdiction to an- 
other? 

Mr. Hansen. Yes; a distance of about 95 miles. 

Senator Lone. Why would it cost so much money to move it 

Mr. Hansen. Well, bringing witnesses, maintaining our staff, our 
per diem, and our travel expenses. 

Senator Humpnrey. When you are with a case like this, Judge, 
why don’t you collect from the defendant ¢ 

Mr. Hansen. Well, we do pretty well. I am going to cover in here 
some of the amounts. As a matter of fact, 1 think we recovered 
pretty close to a third of our entire budget, which Uncle Sam gets 
back, so we are not a total loss. 

Senator Humpnurey. In many cases of personal injury there will be 
attorney’s fees and costs, and so forth; isn’t that right ? 

Mr. Hansen. No; not in personal injury cases. We do in private 
antitrust cases. 

Senator Humpneey. I am talking about private litigants. 

Mr. Hansen. Private litigants do not recover normally. Maybe 
there are some in the 48 States, but certainly not in California, but 
I don’t know any place they can get attorney fees in addition to an 
award for damages in a personal injury case. I assume the jury 
often considers the fact they have to pay an attorney and adds it on 
the amount of the verdict. 

Senator Humpurey. It seems to be a deterrent on would-be vio- 
lators that lawyers on both sides might be very busy and the costs 
would run up and they might get socked good if they loose. 

Mr. Hansen. It is true in private antitrust cases they do allow the 
attorney’s fee. 

Senator Humpnurey. The private case ? 

Mr. Hansen. That is right. 

Senator Humpurry. I am talking about the Government cases. Do 
you recover all the attorney’s fees, all the costs you have ? 

Mr. Hansen. No. 

Senator Humpurey. Why not? 

Mr. Hansen. The law doesn’t provide for it. 

Senator Humpnrey. Would you recommend it ? 

Mr. Hansen. I would want to think it through. 

Senator Humpnurey. Well, I see no reason why people of the United 
States of America should have to pay thousands and thousands of 
dollars to track down a company like Safeway who are in violation 


of the law and come in and plead nolo contendere, and have some poor 
little old person out here that is barely able to scrounge out a living 
having to pay taxes for a violator. 

Mr. Hansen. I don’t disagree with you. We do recover our court 
costs, 
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Senator Humrnrey. I am not interested in the court costs; 1 am 
interested in the attorney’s fees. ‘They seem to be the ones that really 
run up the bill. 

Senator Lone. It costs you a lot to investigate these things, too, 
doesn’t it ¢ 

Senator Humpurey. That is what I mean. I don’t mean just the 
attorney’s fees, but the whole process of prosecution and expenses and 
costly items. 

Mr. Hansen. It is very expensive and very costly. 

Senator Lone. In other words, as far as you are concerned, you 
wouldn’t have any objection if Congress cared to amend the law to 

say that at the time you settled w ith one of these violators you could 
also give him the bill for the cost of your catching him ? 

Mr. Hansen. Ihave no objection. 

Senator Humpurey. By the way, I believe we have in the room 
today the attorney that handled the case in the Safeway case; isn’t 
that right—Miss Margaret Brass is here 4 

Mr. Hansen. Y es, ‘sir; she is here and she did an outstanding job. 

Senator Humpnrey. She surely did and I think she should be com- 
mended for service beyond the call of duty, an outstanding job in 
the public interest, and I want to take this opportunity to do so. 

Miss Brass. Thank you, Senator. I appreciate that. 

Senator Javirs. May I join in that? 

Senator Lone. The Senator speaks for the whole committee. 

Senator Javirs. Due to my schedule I have to leave, but first may 
I ask a question ¢ 

Senator Humpnrey. Yes, Senator Javits. 

Senator JAvirs. Judge, I am very much impressed with what you 
did with Safeway’s case, not only the punitive aspects and nolo con- 
tendre, but in the consent decree. I wonder if you could supply to 
the committee a memorandum on how you handle the economic aspects 
of consent decrees. 

Now, the consent decree is essentially a trade regulation, almost as 
if you ‘did it affirmatively, and that is of tremendous interest to the 
small-business man. I think we ought to know something about it, 
something about the process by which you arrive at the economic 
decision and who joins in the process and what contributions are made 
to it, for as I see it, the consent decree would be invaluable, Mr. Chair- 
man, to small business. If it is really a consent decree, it sets a trade 
pattern. 

Senator Humpurey. Right. 

Mr. eon: I would be happy to do it. It is a very fascinating 
field. I do cover somewhat the effect of the consent decree. 

Senator Javrrs. I read that; and that prompted my suggestion. 

Thank you very much, Mr. ¢ ‘hairman. 

(Letter from Mr. Hansen supplying the requested information 
follows:) 

Extsir 13 
DEPARTMENT OF JUSTICE, 
ASSISTANT ATTORNEY GENERAL, 
Washington, March 19, 1958. 
Hon. JOHN J. SPARKMAN, 


Chairman, Select Committee on Small Business, 
United States Senate, Washington, D. C. 


My Drak SENATOR SPARKMAN: During my appearance on March 4, 1958 before 
your committee, I was requested to supply certain information. Senator Long 
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questioned what it cost the Antitrust Division to handle some of our more diffi- 
cult cases. Senator Javits desired information as to how the Antitrust Division, 
in formulating consent decrees, handles the economic problems and who joins 
in the process. 

The answer to the first question may be briefly stated. The Antitrust Di- 
vision does not maintain records of actual costs for the trial of specific cases. 
However, based upon long experience, for budget purposes we allocate approx- 
imately $100,000 for each major.case that is pending. This amount is expected 
to cover roughly expenditures directly charged to the Division and does not 
cover, for example, costs for witness fees or investigations conducted at our re- 
quest by the Federal Bureau of Investigation. 

The question posed by Senator Javits is not easily susceptible to a brief 
answer. As the committee may know, in the Antitrust Division we have a sep- 
arate section, known as the Economic Section, made up of senior economists, 
statistical clerks and business analysts. The other sections of the Division 
turn to the Economie Section for advice and assistance in resolving economic 
problems relating to investigations, trial of cases, and relief terms in both liti- 
vated and consent judgments. 

There are no hard and fast rules prescribing the way in which economic prob- 
lems presented by our cases may be resolved. Initially, it is the responsibility 
of the attorney in charge of an investigation or case to determine whether the 
assistance of our Economic Section is necessary. In some instances in the early 
Stages of an investigation such assistance is sought and a senior economist is 
assigned to the investigation, working under the direction of the attorney in 
charge. When this is done the economist will normally follow through on the 
entire investigation, the trial of the case or its settlement by consent judgment. 
In other instances the advice and assistance of the Economic Section will be 
sought at a later stage, for example, when an economic problem is presented 
in formulating the general relief terms to be prayed for in a proposed complaint, 
or when the more specific relief terms of a proposed judgment are being formu- 
lated. An example of the last situation is the recent settlement of the civil 
case against the Kansas City Star Co. The Judgment Section which was han- 
dling the negotiations was faced with the question of what economic effect vari- 
ous proposals and formulae, relating to joint advertising and joint subscription 
rates would have upon competitors and consumers. The Judgment Section 
sought and obtained the advice of a senior economist familiar with the newspaper 
pubiishing field and who had worked on other newspaper cases instituted by 
the Division. 

From the above it can be seen that the Division seeks to resolve economic prob- 
lems primarily on a case by case basis. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 


Senator Humpnrey. You see, Judge Hansen, you have two very 
distinguished attorneys at this table, the very eminent and distin- 
guished former attorney general of the State of New York, and the 
other, Senator Long, who is a distinguished and able attorney in his 
own right and adviser on law not only here but in the State of Loui- 
siana. I am just Mr. Public. I am no attorney, so my righteous 
wrath on occasions about how some of these violators get by, you will 
just have to take that as a part of the great uninformed public just 
feeling this way about it, because when I stop and think of how some 

ople have to be put through the wringer on prosecutions for minor, 
Fitt e offenses and then some of these big outfits can get by with almost 
anything and pour it on the public’s back in terms of cost, and even 
this consent decree and the Safeway thing was brought up yesterday 
and it still doesn’t—well, they have a habit of coming in and plead- 
ing this nolo contendre business and they have done it 4 or 5 times. 

Mr. JeHe. Five times. 

Mr. Hansen. I think it is 4 or 5 times. Yes, this is the fifth time. 

As I mention in here, we vigorously oppose nolo in this case and 
just as your blood pressure sometimes rises, ours does too over the 
violations, and I think we have pretty much of a dedicated group there. 
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Senator Humpurey. You surely do. We appreciate that. You 
just need a few more recruits. 

Mr. Hansen. You might be interested in knowing that on Safewa 
we also requested a jail sentence and there were two, which I will 
mention here, sentences that were suspended in the Safeway case. 

Senator Humpnurey. Yes, sir. 

Go right ahead, Judge. 

Mr. Hansen. For this reason, perhaps, one survey indicates that 
as of late 1952 “all of the movie litigation and approximately two- 
thirds of other private suits followed a successful Government anti- 
trust proceeding.” Since movie cases comprise over 25 percent of 
total private suits, this may mean that more than 90 percent of private 
antitrust actions sailed in the wake of Government victories. 

Private actions, however, do more than duplicate Government work. 
They may adjudicate practices not expressly covered by Government 
decrees. Or they may help close the breach left by necessarily incom- 
plete Government policing of decrees. And most important, private 
recoveries heighten the financial impact and consequently the deter- 
rent value of both civil and criminal Government actions. 

Underscoring private suits’ deterrent effect is the size of recent 
treble-damage assessments. Actions terminated after trial between 
1947 and 1951 produced some 15 damage awards for plaintiffs; of these, 
7 topped $100,000, and at least 2 edged the $1 million mark. Examples 
since 1951, moreover, suggest recovery amounts are still on the rise. 
In early 1952, for example, at least two recoveries neared $1 million. 
And, more recently, you have all read, I am sure, of the more than 
$9 million settlement in the Ferguson v. Ford Motor Co. litigation. 

These recoveries, however large, only partially sketch private suits’ 
impact. First, private suits cost to defend. At the outset, our infor- 
mation is that several field offices of the Bureau of Internal Revenue 
have recently refused unsuccessful defendants a tax reduction for their 
treble-damage payments. In addition, one survey of defense counsel 
indicates that in “cases where more than $150,000 is claimed as dam- 
ages, probably representing over one-half the total private suits * * * 
average costs per firm range from $17,000 to $250,000. * * *” Second, 
beyond these litigation burdens, numerous private actions are settled 
before trial and, indeed, even before complaint. Thus one estimate 
based on “correspondence from 19 law firms litigating private anti- 
trust suits” suggests that “exclusive of movie litigation, 25 percent of 
all actions are eventually settled out of court.” And this, of course, 
does not include the apparently numerous cases in which parties 
threatening private antitrust actions have secured—before complaint— 
desired modification of conduct or financial redress. 

Senator Humrnurey. Judge, at that point does the Bureau of Inter- 
nal Revenue assess taxes as if this was earned income all in 1 year? 

Mr. Hansen. Yes. 

Senator Humrnrey. Why can’t they get on the ball and stretch 
this thing out a little bit ? 

Mr. Hansen. I think there might have to be some amendment of 
the law to be able to do that. 

Senator Humpnurey. In other words, if the damage has taken place 
over a period of years, I suppose you would have to have some guide- 
lines there as to the period of years that damages have accrued and 
then the settlement finally comes. It is really an awful blow. 
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Mr. Hansen. Of course, on the other hand, they are not permitting 
the defendant to take deductions for his treble- damage losses, which is 
quite a deterrent. 

Senator Lone. Let me just ask this: Is there any reason why the 
law should not be amended with regard to section 5 of the Clayton 
Act to which you make reference in the beginning of your statement ? 
There you say : 
final judgment or decree * * * in any Government civil or criminal proceeding 
(except those entered by consent before any testimony) shall—in a private suit— 
be prima facie evidence of those issues of violation adjudged in the Government 
proceeding. 

Now is there any good reason why it shouldn’t be evidence of the 
issues adjudged ; that i is, evidence of the issue, not conclusive, but of the 
issue itself if they enter into a consent decree ? 

Mr. Hansen. Well, a consent decree, before introduction of any 
evidence, is in the nature of 

Senator Lone. How about a consent decree after the introduction of 
evidence? 

Mr. Hansen. Well, it is prima facie if there is any evidence intro- 
duced. 

Senator Lone. How about a consent decree before evidence? 

Mr. Hansen. That is not introduced as prima facie, and, frankly, 
because of that we are able to get many very effective consent decrees 
which we probably would not otherwise get. For example, had we 
introduced any evidence at all in the Safeway case, I am convinced we 
would not have a consent decree. Had we introduced any evidence at 
all in the United Fruit case, I am satisfied we would not have had a 
consent decree. 

Senator Humpurey. What do you think would have happened in 
Safeway if you had not gotten a consent decree ? 

Mr. Hansen. I think we may have gotten less relief if we had not 
gotten a consent decree. The courts frown on any divestiture and 
we felt some was essential. I think we came out better. 

Senator Lone. How about all the evidence here? Is that available 
to private litigants who have been aggrieved by these people? * 

Mr. Hansen. It is filed in the court. 

Senator Lone. So private litigants can take this evidence now if 
they want to and use that as a basis of their case? 

Mr. Hansen. That is correct. 

Senator Lone. Now with regard to this statement that they shall be 
prima facie evidence, is that prima facie evidence? Does that help 
or hurt the plaintiff ? 

Mr. Hansen. It helps. He has established the case and they then 
prove the damages after that and it is up to the defendant to overcome 
the prima facie case by introducing evidence. 

Senator Lone. Would it be as much to his advantage to say this 
shall be evidence of the issues in violation ? 

Mr. Hansen. No, not at all. Prima facie means it is an accepted 
fact. He has established the violation. 

Senator Lona. ‘It is rebuttable, however ? 

Mr. Hansen. Yes, it is rebuttable. 





1 Depnreenk of Justice records referred to here are to be found in summarized form in 
appendix 4, pp. 188-194. 
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Senator Lone. There is nothing that could be done in a case like 
that to prevent the defendant from stringing that thing out indefi- 
nitely, debating the prima facie of the case, is there? 

Mr. Hansen. Well, it depends on the court. Some courts hold a 
pretty tight rein and can expedite the trial of cases and others give 
them pretty much a free ride, so to speak. 

Senator Lone. Thank you very much. 

Mr. Hansen. On the basis of these postcomplaint figures, however, 
we can estimate that during the 5-year period from 1947 to 1952 private 
plaintiffs secured some satisfaction in but 134 of the 423 nongovern- 
mental antitrust cases terminated in district courts. This means that 
in only 31 percent of private cases did allegedly injured plaintiffs 
secure any redress at all. And this 31 percent record of even partial 
private plaintiff success was compiled, I point out, during a period 
when almost 80 percent of cases terminated by the Antitrust Division 
ended in Government victory. So much for a broad picture of how 
private suits have fared. 

Against this background I turn, second, to what the Division does 
tohelp. Specifically, the civil and criminal antitrust cases successfully 
concluded against Safeway Stores, Inc., highlight how antitrust. en- 
forcement protects small independent concerns hurt illegally by larger 
enterprises. These cases charged Safeway with a conspiracy and at- 
tempt to monopolize in violation of the Sherman Act and with a 
violation of section 3 of the Robinson-Patman Act. The alleged illegal 
acts aimed at elimination of competition by destroying smaller com- 
petitors. These practices involved the sale of a very large par 
of commodities below Safeway’s invoice cost and the intentional opera 
tion of numerous retail stores below the cost of ee business over 
extended periods of time. In waging these price wars in Texas and 
New Mexico, Safeway sustained net losses of several valliiee dollars. 
These losses were underwritten by profits made in other areas of its 
interstate activities. 

No extended discussion is required to demonstrate the drastic impact 
of these practices upon small-business competitors. The consequences 
were clearly reflected in the profit-and-loss statements of these con- 
cerns which told the story in terms of the very substantial loss of sales 
volume, loss of net profits, and in numerous instances large net losses. 
Not only were competitive retail outlets severely injured, but inde- 
pendent grocery wholesalers were also adversely affected by reason of 
the decrease in the volume of orders from independent grocers whose 
sales had declined. These injuries were inflicted not ‘by reason of 
superior merchandising skill or efliciency, but because of Safeway’s 
financial strength and ability to wage price wars. 

Senator Lone. Let me ask you a question there. In undertaking to 
stop such a practice as that, of course the FBI was helping you gather 
the information, were they not / 

Mr. Hansen. Yes, sir. 

Senator Lone. Do you have to wait until you get into court to 
subpena the records of a corporation like Safeway or can you just 
walk in and get it without the subpena ? 

Mr. Hansen. The only way we can subpena records is by the use 
of the grand jury, if we can get the information to the grand jury. 
We are asking the Congress to make a law whereby we can have 
discovery rights prior to filing the case. 
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Senator Lone. As it stands now, if you have an FBI agent who 
goes there and wants to take a look at those invoices, they can deny 
him that right ? 

Mr. Hansen. Yes; and they do it quite frequently. 

Senator Lone. Now with regard to tax law, that wouldn’t be the 
case, would it? A man could walk in there and call you into a room 
and examine your income tax, can’t he, and examine how much you 
made and he can make you produce your records ? 

Mr. Hansen. That is my understanding. I am not a tax lawyer, 
but it is my understanding. 

Senator Lone. My impression is they can call you in about your 
taxes. 

Mr. Hansen. They can call you in. I think they have that right. 

Senator Lone. You don’t need to be violating the law at all; they 
can just make you bring your records in and show them to them. 

Mr. Hansen. That is right. I might say in this the FBI, in addi- 
tion to the investigating part, did an outstanding job in accounting 
and compiling the records. They have accountants that work very 
effectively with the Antitrust Division. 

Senator Lone. Let me just say this, Judge: I am chairman of this 
so-called Subcommittee on Monopoly, which in some respects over- 
laps some of the functions of this subcommitteee sitting here, and I 
just wish every single member of that subcommittee could be here to 

ear er testimony, because I think it is very important to those of 
us who have this responsibility on the Small Business Committee 
to understand how you proceed about these cases. 

Mr. Hansen. Thank you, sir. 

Senator Humpurey. I think it is very good that the chairman of 
that subcommittee has been so attentive and diligent as he has been 
here. That isa most important development. 

Mr. Hansen. In the criminal case, pleas of nolo contendere were 
accepted by the court over the Government’s vigorous objection ex- 
pressed both in briefs and on oral argument, and I might say that 
there is some reason why the courts accept the nolo contendere pleas 
over the Government’s objection. These cases take many months to 
try, and specifically in the Safeway case here, the court accepted the 
nolo contendere plea and made the maximum fines, assessed the maxi- 
mum fines and indicated that rather than to try the whole criminal 
case and then have to go and try the whole civil case, he accepted 
the nolo plea really because of the congested conditions of the court 
and the ability of the court to assess maximum fines notwithstanding 
the nolo plea. However, the substantial fines imposed serve to em- 
phasize the flagrant nature of the violations and to enhance the effec- 
tiveness of the antitrust laws in protecting small business against 
anticompetitive conduct. 

As you may recall, a total of $187,500 in fines was imposed. Safe- 
way Stores, Inc., was fined the maximum amount of $50,000 on each 
of the 2 counts under the Sherman Act, and the maximum of $5,000 
under the count charging the violation of section 3 of the Robinson- 
Patman Act by predatory geographical price discrimination, or a total 
of $105,000. These fines were the largest amount ever imposed on a 
single corporation under either act. In addition, the official who was 
the president of Safeway at the time of the offeneses charged was fined 
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$35,000 on each of the Sherman Act counts and $5,000 on the Robin- 
son-Patman Act charge, or a total of $75,000. He also received con- 
current 1-year probated prison sentences on each of the 2 counts under 
the Sherman Act. And the regional manager who was in immediate 
charge of the principal area in which the predatory price war was 
conducted was fined $7,500 and given a 1-year probated prison sentence. 

Senator Lone. Let me ask a question here. These people didn’t go 
to jail; they were given a suspended sentence ? 

Mr. Hansen. That is correct. 

Senator Lone. Now if you had prosecuted this case and the court 
had not accepted that nolo plea and you had won this lawsuit, all 
these stores down there that were injured by this price war of Safeway 
could have sued for treble damages, could they not ? 

Mr. Hansen. They still can sue for treble damages. 

Senator Lone. Yes, but when they sued for treble damages, they 
could introduce this judgment here as a prima facie case, couldn't 
they ? 

Mr. Hansen. That is correct after court trial, but you brought out 
the point prima facie. 

Senator Lone. Yes. 

Mr. Hansen. Prima facie means they have established liability if 
there is not other evidence introduced. However, the defendant 
always follows through and puts on defense evidence, which then 
means notwithstanding the plaintiff has a prima facie case established, 
he has to come forward and introduce further evidence after the 
defendant has introduced his evidence. 

Senator Lone. But wouldn’t any plaintiff be in a far stronger posi- 
tion to sue if he could offer this prima facie case than if he has to 
build his case ? 

Mr. Hansen. No question about it. That is the reason they plead 
nolo, rather than guilty. 

Senator Lone. It occurs to me that in a situation like that if the 
court had done what the Government wanted it to do, and that is to go 
ahead and try the case through to a final judgment, that Safeway 
might have wound up paying out millions upon millions of dollars of 
damage for what they did. 

Mr. Hansen. They still may. Bearing this in mind, both over our 
oral and written objection, the court granted the nolo plea. We 
objected to it and had the court sustained the Government’s position 
we would have tried the case. 

Senator Long. But the point I had in mind, Judge, was these private 
litigants would have been in a much stronger position if they had 
this decree; they could have offered a prima facie case merely as 
evidence. 

Mr. Hansen. No question about it. 

Senator Humpurey. This evidence, however, that is made available 
to this committee, is this evidence available now to the private liti- 
gants? 

Mr. Hansen. It is in the court. It is there available to them, and 
T assume many of them are now making use of it. 

Senator Humpnrey. And, therefore, would be evidence usable 
for any case for treble damages; right ? 

Mr. Hansen. That is correct. 
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Senator Humpurey. The question that I asked yesterday of Mr. 
Loevinger, one of our witnesses, Judge Hansen, I would like to read 
to you. It relates to the Safeway predatory pricing practices. The 
question is, and I quote from yesterday’s record: “If the Government 
evidence was weighty and substantial enough to get a nolo contendere 
on the part of the Safeway, why wasn’t the ‘Government evidence suffi- 
cient and weighty enough for the Government to continue prosecution 
on the basis of treble damages or other effective action?” And then 
I went down a little further and asked of Mr. Loevi inger as to whether 
or not he felt the prosecution in the court would not have acted as a 
deterrent having a much more powerful deterrent effect than their 
consent decree. 

Mr. Hansen. Again, I think the consent decree that we got in the 
Safeway case is probably as good a decree as we would have had had 
we gone to trial. As a matter of fact, we have some very stringent 
provisions in there for closing of the store, in the nature of a divesti- 
ture, and we have some situations in there where the burden of proof 
is placed on them for future violations, which we think probably goes 
as far as we could ever expect to get from the cour t, and that was one 
of the clearest violations | think we have had. So there is no reason 
in the world for the Government to accept anything less than the 
maximum, and that is what we feel we got. 

Senator Humpnrey. Thank you. 

Mr. Hansen. Aside from the deterrent effect of these fines, the 
criminal case may prove of assistance to independent grocers who 
were injured by Safeway’s practices and who bring suit for treble 
damages. Prior to the acceptance of the nolo contendere pleas, the 
Government was required to file a bill of particulars in response to 
the defendants’ request. This bill identified the commodities that 
were sold below cost and the periods when they were so sold, gave 
the Safeway selling prices and many items on representative dates, 
and identified the stores which were intentionally operated by Safeway 
below the cost of doing business. These and other statistical materials 
relating to Safeway’s loss operations became a matter of public record. 
Independent grocers doing business in the price war areas thus have 
access to considerable information which might not be obtainable 
through their own limited resources. 

The companion civil case against Safeway Stores likewise promises 
to be of considerable assistance to independent grocers. This case 
was concluded by a consent decree which became effective on Janu- 
ary 7 of this year. This decree contains provisions designed to pro- 
vide effective limitations on Safeway’s use of its size and financial 
power for anticompetitive purposes, while at the same time allow- 
ing Safeway to compete in the market place without unfair or undue 
restriction on its freedom. For a realistic appreciation of the pro- 
tection afforded independent grocers and through them to whole- 
salers against a repetition of the anticompetitive “conduct by the de- 
fendant, I invite your examination of the provisions of that decree 
which are applicable to Safeway’s retail operations throughout the 
United States. 

The principal provisions of this decree enjoin Safeway (1) from 
selling items below cost or at unreasonably low prices, and (2) from 
oper ating its retail stores below the cost of doing business either “for 
the purpose of attempting to monopolize or monopolizing” the retail 
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grocery business in any part of the United States, or “for the purpose 
or with the natural and probable effect of destroying competition or 
eliminating a competitor.” 

The decree provides that in any proceeding to enforce the judg- 
ment, once the Government has established that Safeway has engaged 
in extensive and sustained below- cost selling, or in operating stores 
below the cost of doing business over a specified period of time, the 
burden of proof shall be upon Is oat to show that such practices 
were not pursued for the purpose of monopolizing or destroyimg com- 
petition or eliminating a competitor. 

Senator Lone. You 1 know, Judge, it occurs to me that that consent 
decree might not be bad law for any large corporation doing business 
nationwide to be compelled to follow. I notice you say, “For the 
purpose or with the natural and probable effect of destroying compe- 
tition or eliminating a competitor.” As I understand the law, it is 
against the law for one to engage in discriminatory or monopolistic 
practices for the purpose of destroying a competitor, but the law does 
not say they cannot engage in these practices for the probable effect 
of destroying a competitor or eliminating a competitor. 

Mr. Hansen. It took us days to get that language in there and it 
goes beyond the law. That is why I say this decree is very helpful 
and that was the argument put in there, that this was requiring them 
to do something the law doesn’t require them to do. 

Senator Lone. I think you set a very good precedent when you did 
that. 

Mr. Hansen. In addition, it is provided that in the event Safeway 
is found to have violated any of the provisions of the decree, the court 
may require Safeway “to sell or close for a reasonable period” the 
stores in which the prohibited practices occurred, and “to cease doing 
business, for a reasonable period, in the trading areas of such stores.” 

The deterrent effect of the criminal fines imposed, taken together 
with the realistic terms of the consent decree, should effectively guaran- 
tee small-business competitors that such practices will not be repeated. 

Beyond this specific example, how do we implement a broad policy 
of encouraging legitimate private enforcement? Here I touch upon 
two examples, United Fruit and Eagle Lion. Since both are cur- 
rently pending before courts, I will simply state the problem involved, 
make the Government’s position clear, but refrain from arguing either 

case. 

United Fruit, as you know, has been successfully terminated by 
consent decree. Before that decree was entered, however, the court 
had ordered that no documents secured by discovery or information 
secured via interrogatories could be made public prior to their intro- 
duction at trial. Once the decree was entered, defendants urged that 
no documents or information secured via court processes be made 
public without prior court consent. 

Such an order, it seems clear, would strike at the heart of effective 
private enforcement. Opposing its entry, the Government stated, 
and I quote solely from our brief : 

It is, of course, no secret that one of the reasons that the defendant seeks a 
protective order is the fact that the information obtained by pretrial discovery 
is likely to prove of value to actual or potential treble-damage plaintiffs. There 


is a complete absence of authority to support the position that the possibility of 
such information aiding private parties is a fact constituting good cause sufficient 
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to warrant a withdrawal of the evidence from public scrutiny. In exercising its 
discretion in deciding whether good cause exists, the court may properly take note 
of the congressional intent to supplement the deterrent effect of Government 
prosecutions under the antitrust laws by the statutory provisions designed to 
assist persons injured in their business or property by such violations. This con- 
gressional purpose clearly appears from section 4 of the Clayton Act (15 U.S.C. A. 
15), which provides that “any person who shall be injured in his business or 
property by reason of anything forbidden in the antitrust laws may sue therefor 
* * *” and recover treble damages and the costs of suit, including a reasonable 
attorney’s fee. Section 5 of the same act (15 U. 8. C. A. 16) provides that judg- 
ments in antitrust suits in favor of the Government shall be prima facie evidence 
in suits brought by private parties. And section 5 also provides that the running 
of the statute of limitations in respect to any private causes of action arising 
from the same matters shall be suspended during the pendency of the Govern- 
ment’s suit. A clearcut recognition of the policy of according sympathetic consid- 
eration to treble-damage plaintiffs is contained in the Supreme Court’s opinion in 
Lawlor vy. National Screen Service (349 U. S. 322, 329), wherein the Court in 
holding that an action was not barred in the circumstances of that case under the 
doctrine of res judicata, stated, “Particularly is this so in view of the public 
interest in vigilant enforcement of the antitrust laws through the instrumentality 
of the private treble-damage action.” 


Senator Lone. Might I just ask one question at this point? Did 
the Court in that case permit you to make this evidence available? 

Mr. Hansen. It hasn’t ruled yet. 

Senator Lone. The Court hasn’t ruled yet ? 

Mr. Hansen. No. 

Senator Lona. Well, I certainly think you are right in being out- 
raged if the Court doesn’t agree with you on that. 

Mr. Hansen. I hesitate to comment on that. 

To effectuate this congressional policy we plan, also, to file an amicus 
brief in the case of Kaagle Lion Studios. Inc. v. Loew's et al.. now 
ren before the Supreme Court. This litigation raises broad issues 

asic to private enforcement. Since the case is now pending before 
the Supreme Court, I would quote but one paragraph from Chief 
Judge Clark’s dissent in the decision below. As he put it: 

There seems to be a developing trend in some of our trial courts of hostility 
toward the “big” antitrust case and of discovering obstacles—going even back 
to matters of pleading and pretrial—in the way of a free showing of the need 
of remedial relief. Humanly speaking we can well sympathize, for these trials 
are a burden, if not a bore, to a busy, overworked Court. But we are dealing 
with settled and cherished congressional policy which is not for us to change or 
hamper. I suggest that these judicially formed limitations are a definite in- 
fringement of legislative policy. However serious the load, I do not believe 
our able trial judges desire to take any permanent course thus opposed to legis- 
lative purposes. But here, while doubtless not contemplated, the course of 
trial has had that consequence. I think, therefore, it requires and deserves a new 
start at the trial level. 

With this in mind, this Department plans to file an amicus brief 
before the Supreme Court in this case. 

Apart from pending litigation, what about this Depaints po- 
sition on §. 3079, a bill to overrule the Carnation and Vance cases ? 

On January 20, the Supreme Court in Nashville Milk v. Carnation 
Milk Company and Safeway Stores, Inc. v. Vance, in a 5 to 4 deci- 
sion, held that an action by a private party for treble damages and 
injunctive relief under sections 4 and 16 of the Clayton Act does not 
lie for violations of section 3 of the Robinson-Patman Act. 

The Court reached this result by concluding that section 3 of the 
Robinson-Patman Act was not an amendment to the Clayton Act and 
therefore not one of the antitrust laws as defined in section 1 of the 
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Clayton Act for which sections 4 and 16 of that act authorize private 
actions for treble damages and injunctive relief. I am advised that 
there has been introduced at this session of Congress proposed legis- 
lation which would have the effect of overruling this decision “by 
amending the first paragraph of section 1 of the Clayton Act so as 
to add section 3 of the Robinson-Patman Act to the definition of anti- 
trust laws. 

Enactment of this legislation would reverse the Carnation and Vance 
cases and thus enable private parties to sue for treble damages and for 
injunctive relief for violation of section 3 of the Robinson-Patman 
Act. 

As you are aware, section 3 of the Robinson-Patman Act defines three 
separate and distinct offenses. The first of these prohibits sales which 
discriminate against the competitors of the purchaser. The second 
prohibits geographical price discrimination for the purposes of de- 
stroying competition or eliminating a competitor, on the third pro- 
hibits the sale of goods at unreason: 1ably low prices for the purpose of 
destroying competition or eliminating a competitor. 

On the one hand, the position has been taken by some authorities that 
to the extent that section 3 of the Robinson-Patman Act outlaws 
predatory pricing practices, it is already covered by the prohibitions 
of the Sherman Act. On the other hand, section 3 may enable attack 
on predatory pricing practices which fall short of an attempt to 
monopolize under section 2 of the Sherman Act. Just what Robinson- 
Patman section 3 adds tothe Sherman Act is sufficiently unclear so that 
I cannot state that enactment of the bill would make any significant 
difference to private plaintiffs. 

Apart from the desirability of permitting private parties to sue for 
violations of section 3 of the Robinson-Patman Act, there are a number 
of independent grounds that should be considered in making section 3 
of the Robinson-Patman Act an amendment of the Clayton Act and 
one of the “antitrust laws.” Section 3 of the Robinson-Patman Act 
contains the words “person” and “commerce.” While these words are 
defined in section 1 of the Clayton Act, they are nowhere defined in 
section 3 itself. The absence of these definitions renders section 3 
more vulnerable to constitutional attack on the grounds of vagueness 
and indefiniteness. And it should also be noted that without the 
definition of “person” in section 1 of the Clayton Act being applicable 
to section 3 of the Robinson-Patman Act its prosecutive provisions may 
be interpreted as applying only to natural persons, a result which I 
am confident Congress never intended. Legislation declaring section 
3 to be an amendment of the C layton Act would also make it clear that 
the provisions of section 3 are applicable to corporations as well as 
natural persons. 

While the majority opinion in the Supreme Court concluded that 
Congress intended “to leave the enforcement of the provisions of sec- 
tion 3 solely in the hands of the public authorities,” the holding that 
section 3 of the Robinson-Patman Act is not an amendment of the 
Clayton Act and therefore not one of the antitrust laws could affect 
its enforcement by the Department of Justice. 

Senator Humpnrey. What you are suggesting here, Judge Han- 
sen, as I understand it, is that we might give ‘consideration to an 
amendment declaring section 3 of the Robinson-Patman Act as being 
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an amendment to the Clayton Act, as such, which would do two 
things: It would bring those legal persons such as corporations and 
other legal instrumentalities under the purview of the law and, 
secondly, it would, as I understand it, clarify the law insofar as the 
Justice Department is concerned in terms of public responsibility 
for prosecutions; right 

Mr. Hansen. And it also would make it possible for private parties 
to sue violators. 

Senator Humpurey. For treble damages? 

Mr. Hansen. That is correct. 

Senator Humpurey. And that would get at the point that Senator 
Sparkman’s bill, S. 3079, is seeking to remedy ? 

Mr. Hansen. That is right, and we are heartily in favor of it. 

Senator Humprurey. That is very helpful testimony. As I was 
saying to Mr. Jehle here, to my right, this is something we will note 
very carefully, and it might be a good idea, before any legislative 
proposal is advanced, that we check it out with the Department of 
Justice prior to its introduction, rather than having to come around 
afterward and find out we didn’t do it right. 

Mr. Hansen. We would be very happy to comment on the bill. 

Senator Humpurey. Thank you. 

Mr. Hansen. The United States is limited to proceeding criminally 
against violations of section 3 and will be precluded from bringing 
a civil action to enjoin particular anticompetitive pricing practices 
which violate section 3. This results from the fact that the jurisdic- 
tion vested in the several district courts by section 15 to prevent and 
restrain is in terms limited to “violations of this act,” that is, Clayton 
Act. Accordingly, there would be no statutory authority for the 
United States to petition for injunctive relief against violations of 
section 3. 

The standards of criminal liability prescribed by section 14 of 
the Clayton Act for individual directors, officers, or agents who have 
authorized, ordered, or done any of the acts constituting in whole 
or in part a violation of “any of the penal provisions of the anti- 
trust laws,” would be applicable to violations of section 3 of the 
Robinson-Patman Act. The extended scope of personal liability 
for acts of corporations in violation of the antitrust laws would not 
apply to section 3 violations despite the fact that some of the pricing 
practices proscribed by that section are, as the Safeway case demon- 
strates, among the most flagrantly anticompetitive uses of economic 
and financial power. 

Since the liberalized venue provisions of section 12 of the Clayton 
Act in suits brought against a corporation are specifically applicable 
only to violations of the antitrust laws as defined therein, these pro- 
visions for an enlargement of venue and broadened choice of forum 
could not be utilized in a suit by the Government to enforce section 3 
of the Robinson-Patman Act. 

And finally, since section 13 of the Clayton Act providing that sub- 

nas for witnesses in any action, civil or criminal, brought by the 
United States may run into any other judicial district other than the 
one in which the case is instituted, is limited to cases arising under 
the antitrust laws, the advantages of this provision are also un- 
available. 








ANTITRUST ENFORCEMENT 137 


Appraising the wisdom of S. 3079, Congress may well wish to con- 
sider such factors. These were additional matters and we urge that 
they do so. 

Senator Humpurey. The testimony that you give, then, endorses 
at least the objectives of S. 3079 ? 

Mr. Hansen. The purposes of it. There may be some wording in 
that we might not agree with. 

Senator Humrnrey. You are also making some other suggestions 
here which would be of some help / 

Mr. Hansen. We feel that that bill will help in many respects. 

Senator Humpnurey. On all of these points that you have covered ? 

Mr. Hansen. Yes, sir. 

Senator Humpnrey. By tying inthe Clayton Act and the Robinson- 
Patman Act in clear and unmistakable |: inguage ? 

Mr. Hansen. And this subpena power is very important to us to 
subpena witnesses out of the District. In any violations under section 
3, if we can’t subpena and they move to quash the subpena, we might 
not be able to introduce the evidence in our case. 

Senator Humpurey. Senator Long. 

Senator Lone. Have you given any thought as to whether it might 
be desirable to create a speci: ial court to try antitrust cases? 

Mr. Hansen. I would disagree with an advocate of that sort of thing. 

Senator Lone. You have a Court of Claims, I know, where you try 
your Government cases, and I just wondered if you had given any 
thought to the idea at all. 

Mr. Hansen. We have. I, personally, am not authorized today to 
speak for the Department of Justice, but I feel it would be a mistake 
to have a separate court for many reasons. 

Senator Lone. The thought just occurred to me if you had one court 
that kept trying these cases, sometimes when somebody has been to 
that court 4 or 5 times he is just a little reluctant to go face that same 
judge again. 

Mr. Hansen. Well, that is right. 

Senator Humpnrey. How many attorneys do you have in the Anti- 
trust Division of the Department of Justice? 

Mr. Hansen. 255 authorized and we have about 248 or 249. 

Senator Humpurey. How does that compare with, let’s say, 1950? 

Mr. Hansen. About the same. 

Senator Humpurey. There hasn’t been any substantial increase in 
the number of attorneys ¢ 

Mr. Hansen. No. 

Senator Humpnurey. Despite the growth of the economy and the 
population and even the number of cases that are brought to your 
attention ? 

Mr. Hansen. That is right. We have pretty close to doubled the 
cases from 1952 to 1958, and we are handling them with substantially 
the same sized staff. 

Senator Humrurey. What is the relationship between the Federal 
Trade Commission and the Department of Justice in antitrust on your 
work relating to your attorney’s professional services? Do you cor- 
relate, corroborate, and cooperate ? 

Mr. Hansen. We have a liaison setup. For example, Robinson- 
Patman Act is handled almost exclusively by the Federal Trade. We 
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only handle Robinson-Patman Act if it is tied into a Sherman Act 
violation, such as in the Safeway ease. Federal Trade and Justice 
both are very much interested in mergers, section 7 cases, and we have 

an established liaison with the Federal Trade Commission where we 
discover or hear of a proposed merger, we immediately check with 
Federal Trade to find whether or not they have been making any in- 
vestigations in that particular and if they desire to go forward with it, 
and if they do, we turn over such information as we have. If we tell 
them we are going forward with it, that we have some background 
of the company, they furnish us with the company information. We 
have a very close liaison by telephone, by letter, and it has worked very 
well. We are constantly conscious of it and we have had no conflict 
and I think a minimum of duplication. 

Senator Humpnurey. I was thinking if S. 3079 should become law it 
would even tie together more directly the work of the Federal Trade 
Commission and the Antitrust Division; would it not? 

Mr. Hansen. It would certainly clarify the areas, particularly in 
Robinson-Patman. 

Senator Lona. Judge, S. 11 passed the House of Representatives by 
an almost unanimous vote, if my memory is correct. In years gone by 
we have had support on S. 11 from the Federal Trade Commission, 
although they have issued some dissents upon occasions. However, 
we have opposition from within the Justice Department on that. Is 
the Justice Department today in favor of S. 11 or opposed to it, or 
has it taken any position ? 

Mr. Hansen. We have taken a position opposed to it. There has 
only been one instance where that defense has prevailed in the whole 
history of it, and we feel that we should have competition and we 
think in a way S. 11 is contrary to the antitrust philosophy. 

Senator Lona. Well, of course, my feeling as a sponsor of S. 11 is 
that it is oftentimes very difficult to prove a person’s intentions when 
he discriminates in his prices in such a way that it runs another person 
out of business. I feel that you just ought to be in a position to tell 
him to stop it—to simply say, “Just don’t do it.” 

Mr. Hansen. But if you eliminate that defense, you are going to 
eliminate an awful lot of competition, too. I would be fear ful of the 
results of competition. 

Senator Lone. Sometime perhaps we can go into it at greater length. 
I testified in favor of it, and I assume you testified in opposition to it 
before the subcommittee. I personally think it is a good provision. 


Mr. Hansen. There are certain reasons, and the scale just balances 
with us, and to me—well, I am opposed to it. Now, it is just our 
opinion. 


Senator Humrnrey. Thank you very much, Judge Hansen. We 
are very grateful to you and appreciate your coming here this morn- 
ing knowing your conflict in schedule this afternoon. 

Senator Lone. I would also say you presented us a very fine and 
informative paper. We appreciate it. 

Senator Humenrey. I didn’t ask you this: Could you use more 
attorneys if the Congress could appropriate the money therefor? 

Mr. Hansen. I think we are going to ask for an additional, a supple- 
mental budget. That might be coming up and we hope that it will 
be approved, and it will enable us to do a little more work. 

Senator Humpnrey. What? 
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Mr. Hansen. We have asked for $200,000. 

Senator Humpnrey. Two hundred thousand dollars more ? 

Mr. Hansen. Yes, additional for the next time. Our budget is 3 
million 8 now. 

Senator Humpnrey. What about using the district attorneys’ of- 
fices in the many district attorney areas with a specialized personnel 
in the field of antitrust enforcement ? 

Mr. Hansen. There are many reasons why that can’t be done. be 
can’t say it can’t be done, but we feel it cannot be done. That w 
one of the very first thoughts that came to my mind when I came 
here a little less than 2 years ago, but, No. 1, very, very few of the 
United States attorneys are a with personnel suflicient to han- 
dle a large antitrust case; No. 2, their area of jurisdiction is limited, 
and, as a practical matter and. a legal one, there are local pressures 
that are present that make the enforcement more difficult from the 
United States attorney’s office than it does from the centralized office. 
I think another very cogent reason is the fact that uniformity of en- 
forcement, I think, is necessary and I think if you relegated the en- 
forcement to the various United States attorneys throughout the 
country, you would soon develop a lack of uniformity in enforcement, 
and I think that is always dangerous. I think we have to have 
uniformity of enforcement policy particularly 

Senator Humpnurey. I think the last point is a very valid one. 

Mr. Hansen. I could goon and give several reasons. 

Senator Lone. Judge Hansen, one thing is seems to me that Con- 
gress should do during this session and do as soon as possible, that is 
to modify this law so that you can go in there and get the informa- 
tion, the evidence of antitrust violations, right away, without having 
to go to court to subpena records. 

Mr. Hansen. That is music to our ears. We have argued for it. 
I have argued last year and this year and it is now pending, a civil 
investigative bill. 

Senator Humrnrey. Who introduced that bill? Is that in the 
Senate ? 

Mr. Jenu. No, it has not yet been introduced. 

Senator Humpurey. Well, if the subcommittee should agree on that 
proposition when we get through with these hearings, we could make 
these recommendations on behalf of the subcommittee to the full 
committee. 

Senator Lone. Of course, we don’t have the legislative jurisdiction 
to report the bill. 

Senator Humrnrey. No, but report it to the Judiciary. After all, 
we have 13 members on this committee and if we could get 13 of the 96, 
that wouldn’t be bad. 

Thank you very much, Judge Hansen. 

Since we have frequently broken the continuity of Mr. Hansen’s 
statement by our questions during his testimony, I think it might be 
helpful to those of us who will study this record to have his full state- 
ment incorporated at this point, along with the footnotes. 


223244—58 10 
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(The full statement of Mr. Hansen follows :) 


STATEMENT BY Hon. Victor R. HANSEN, ASSISTANT ATTORNEY GENERAL IN CHARGE 
OF THE ANTITRUST DIVISION 


I appear today at the request of your chairman. In his letter to me dated 
February 20, your chairman stated that these hearings were “to inquire into the 
extent to which private enforcement of the antitrust statutes offers a practical 
from of protection to small-business men who find themselves victims of predatory 
pricing practices and other antitrust wrongdoing.” With this purpose in mind, 
he requested my “views regarding the relationship between governmental and 
private enforcement of the antitrust laws.” 

At the outset, permit me one generalization. Small concerns hurt by antitrust 
violations may be helped by effective enforcement in two broad ways. On the one 
hand, Clayton Act sections 4 and 16 enable “any person who shall be injured in 
his business or property by reason of anything forbidden in the antitrust laws” 
to “sue therefor in any district court of the United States” for either an injunction 
or treble damages. In such private proceedings, moreover, Clayton Act section 5 
specifies that any “final judgment or decree * * * in any Government civil or 
criminal proceeding (except those entered by consent before any testimony) 
shall—in a private suit—be prima facie evidence of those issues of violation 
adjudged in the Government proceeding. Equally important, on the other hand, 
is antitrust’s broad role in promoting opportunity for small, along with all other 
size, business. 

“In an equity suit [the Supreme Court has observed] the end to be served is 
not punishment of past transgression, nor is it merely to end specific illegal 
practices. A public interest served by such civil suits is that they effectively pry 
open to competition a market that has been closed by defendants’ illegal 
restraints.” ? 

From this it follows that antitrust’s role in aiding small business cannot be 
gaged solely by the number of successful private suits. 

With these generalizations in mind, my plan this morning is, first, to sketch 
briefiy the crucial role private suits play in assuring effective antitrust enforce- 
ment. Paramount here, of course, is the extent which, according to our study, 
private suits tread a path already worn smooth by Government victories. Beyond 
private suits which follow successful Government litigation, I shall focus, second, 
on how Government litigation terminated by consent may both aid private suits 
and mitigate harm done by antitrust violators to smaller concerns. Crucial here 
is the example of our recently concluded Safeway litigation. Turning from the 
impact of particular cases on private enforcement, I shall treat, third, steps this 
Division has taken to insure that, as in United Fruit, once litigation is settled 
by consent the bulk of information filed with the court is made available to the 
public and, as well as our intervention before the Supreme Court in the Eagle 
Lion case, that the broad scope intended by Congress in Clayton Act, section 5, 
is fully honored by courts in private suits. Finally, I shall treat a pending legis- 
lative proposal to overrule the recent Supreme Court decisions in Carnation and 
Vance. 

I 


First, the role private suits must play to insure effective antitrust. The Anti- 
trust Division is presently caught in a vise between increasing complaints of 
violation, increasing cases filed and comparatively constant prosecuting staffs. 
Complaints, for example, jumped from 788 in fiscal 1952 to 1,056 in fiscal 1953. 
And this figure climbed even higher—to some 1,300 complaints of violation in 
1957. This increasing number of complaints received is reflected in more cases 
filed. Thus, while some 30 cases were filed in fiscal 1952, 55 new proceedings 
were begun in fiscal 1957. Prosecuting staffs, in contrast, have remained about 
the same or increased only slightly. Thus, the squeeze on prosecuting resources 
and the resulting need for increased reliance on private suits. 

In recent years, however, private antitrust enforcement has come of age. 
Despite the assurance of trebled damages, the private antitrust suit was dormant 
for years. As of 1940, a half century of private action has yielded only 175 
reported cases—with judgment for plaintiff in only 13.2. After World War II, 


1 International Salt Co., Inc. v. United States, 332 U. S. 392, 401 (1947). See also 
United States v. Griffith, 334 U. S. 100, 109 (1948). 
2 Comment, 18 University of Chicago Law Review 130, 138 (1950). 
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however, the private antitrust claimant emerged from obscurity. Reported 
recoveries from 1945 to 1951 amounted to 1% times the number compiled during 
the entire previous history of antitrust litigation.’ And today private actions still 
multiply: From 118 suits pending in the United States district courts in June 
1947, the total by June 1952 had mounted to 367. And further research, thus far 
incomplete, suggests that cases pending today far surpass even this figure. 

This private enforcement spurt, however, rests largely on prior governmental 
action. Clayton Act, section 5, you will recall, permits private suitors to intro- 
duce final judgments rendered after testimony in Government actions against the 
same defendants as prima facie evidence of all issues determined in the Govern- 
ment suit.© Further, prior Government judgments, though unqualified under 
Clayton Act, section 5, may nonetheless come in through the back door of judicial 
notice: In Milgram v. Loew’s,® for example, the third circuit, over a strong dis- 
sent, remarked defendant's defeat in the Government litigation against the movie 
industry as indicating its “proclivity” to violate the antitrust laws.’ In like 
fashion, pleas of nolo contendere, though theoretically barred by section 5, may be 
introduced for impeachment purposes.’ Finally, even where prior Government 
judgments are for no purposes admissible, former enforcement proceedings may 
lighten private plaintiffs’ burden by settling difficult question of law, spotlighting 
violations as well as valuable sources of information, and schooling subsequent 
litigants in tested pleading and trial techniques. 

For these reasons, perhaps, one survey indicates that as of late 1952 “[aJll of 
the movie litigation and approximately two-thirds of other private suits followed 
sueces-ful Government antitrust proceedings.” ° Since movie cases comprise over 
25 percent of total private suits.” this may mean that more than 90 percent of 
private antitrust actions sailed in the wake of governmental victories. 

Private actions, however, do more than duplicate Government work. They may 
adjudicate practices not expressly covered by Government decrees. Or they may 
help close the breach left by necessarily incomplete Government policing of de- 
crees. And most important, private recoveries heighten the financial standpoint 
and consequently the deterrent value of both civil and criminal Government 
actions. 

Underscoring private suits’ deterrent effect is the size of recent treble damage 
assessments. Actions terminated after trial between 1947 and 1951 produced 
some 15 damage awards for plaintiffs; of these, 7 topped $100,000." and at least 
2 edged the $1 million mark.” Examples since 1951, moreover, suggest recovery 
amounts are still on the rise. In early 1952, for example, at least two recoveries 
neared $1 million.“ And, more recently, you have all read, I am sure, of the more 
than $9 million settlement in the Ferguson v. Ford Motor Co. litigation. 

These recoveries, however large, only partially sketch private suits’ impact. 
First, private suits cost to defend. At the outset, our information is that several 


Comment, Antitrust Enforcement by Private Parties: Analysis of Developments in the 
Treble Damage Suit, 61 Yale Law Journal 1010, appendix II, p. 1064 (1952). 

‘Id., at 1011, note 5. “Actually, the number of suits is even greater since figures do 
not include patent, copyright, trademark cases, and counterclaims of any type.” Id., 
note 5. At present we are gathering like statistics regarding private antitrust damage 
claims raised by way of counterclaims. 

515 U.S. C., sec. 16. 

192 F. 2d 579 (3d Cir., 1951). 

7™“The past proclivity of these defendants to unlawful conduct,’ that court observed, 
“may be of some significance here * * *. Viewing the facts of this case in the light of 
the specific finding in the Paramount case, the inference of conspiracy here is strength- 
ened.” Id., at p. 584. The decree had apparently been excluded by the district court. 
See id., at p. 593, note 5. For other judicial references to Paramount’s “proclivity” to 
violate, see Dipson Theatres, Inc. v. Buffalo Theatres, Inc., 190 F. 2d. 951, 958 (2d Cir., 
1951); Benal Theatre Corp. vy. Paramount Pictures, Inc., 9 F. R. D. 726, 735 (N. D. TIL, 
1949). But see Sager Glove Corp. v. Bausch & Lomb Optical Co., 149 F. 2d 1—4 (7th Cir., 
1945) (striking reference to irrelevant Government action from complaint) ; Revere Cam- 
cra Co. vy. Eastman Kodak Co., 81 F. Supp. 325 (N. D, IIL, 1948). 

8 Pfotzer v. Aqua Systems, Inc., 162 F. 2d 779 (2d Cir., 1947). 

*® Comment, supra, 61 Yale Law Journal 1010, 1060. 

WId., appendix I, p. 1063; see also hearings before the Subcommittee on Study of 
Monopoly Power of the House Judiciary Committee on H. R. 7905, 81st Cong., 2d sess., 
pp. 109-111, note 202 (1950). 

1 Comment, supra, 61 Yale Law Journal 1010, appendix I, p. 1063. 

2 Kiefer-Stewart v. Seagram & Sons, 340 U. S. 211 (1951) ($975,000 damages ; $50,000 
attorney fees); Milwaukee Towne Corp. vy. Loew’s, Inc., 190 F. 2d 561 (7th Cir., 1951) 
($941,514.30 damages ; $75,000 attorney fees). 

33 Brookside Theatre Corp. v. Twentieth Century-Fox Film Corp., 198 F. 2d 896 (8th 
Cir., 1952) ($1,125,000 damages; $100,000 attorney fee); Sager Glove v. Bausch € 
— Optical Co., 1950-51 Trade (N. D. ILL, 1951) ($975,000 damages ; $132,000 attorney 
ee). 
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field offices of the Bureau of Internal Revenue have recently refused unsuccessful 
defendants a tax reduction for their treble-damage payments. In addition, one 
survey of defense counsel indicates that in ‘“‘cases where more than $150,000 is 
claimed as damages, probably representing over one-half the total private suits 
* * * average costs per firm range from $17,000 to $250,000 * * *.”** Second, 
beyond these litigation burdens, numerous private actions are settled before 
trial and, indeed, even before complaint. Thus one estimate based on “corre- 
spondence from 19 law firms litigating private antitrust suits” suggests that 
“exclusive of movie litigation, 25 percent of all actions are eventually settled 
out of court.” And this, of course, does not include the apparently numerous 
cases in which parties threatening private antitrust action have secured— 
before complaint—desired modification of conduct or financial redress. 

On the basis of these postcomplaint figures, however, we can estimate that 
during the 5-year period from 1947 to 1952 private plaintiffs secured some 
satisfaction in but 134 of the 423 nongovernmental antitrust cases terminated 
in district courts. This means that in only 31 percent of private cases did al- 
legedly injured plaintiffs secure any redress at all.” And this 31-percent record 
of even partial private plaintiff success was compiled, I point out, during a 
period when almost 80 percent of cases terminated by the Antitrust Division 
ended in Government victory. So much for a broad picture of how private suits 
have fared. 

II 


Against this background I turn, second, to what the Division does to help. 
Specifically, the civil and criminal antitrust cases successfully concluded against 
Safeway Stores, Inc., highlight how antitrust enforcement protects small inde- 
pendent concerns hurt illegally by larger enterprises.“ These cases charged 
Safeway with a conspiracy and attempt to monopolize in violation of the Sherman 
Act and with a violation of section 3 of the Robinson-Patman Act. The alleged 
illegal acts aimed at elimination of competition by destroying smaller competitors. 
These practices involved the sale of a very large number of commodities below 
Safeway’s invoice cost and the intentional operation of numerous retail stures 
below the cost of doing business over extended periods of time. In waging these 
price wars in Texas and New Mexico, Safeway sustained net losses of several 
million dollars. These losses were underwritten by profits made in other areas 
of its interstate activities. 

No extended discussion is required to demonstrate the drastic impact of these 
practices upon small-business competitors. The consequences were clearly re- 
flected in the profit-and-loss statements of these concerns which told the story in 
terms of the very substantial loss of sales volume, loss of net profits, and in nu- 
merous instances large net losses. Not only were competitive retail outlets 
severely injured, but independent grocery wholesalers were also adversely 
affected by reason of the decrease in the volume of orders from independent 
grocers whose sales had declined. These injuries were inflicted, not by reason 
of superior merchandising skill or efficiency, but because of Safeway’s financial 
strength and ability to wage price wars. 

In the criminal case, pleas of nolo contendere were accepted by the court over 
the Government’s vigorous objection expressed both in briefs and on oral argu- 
ment. However, the substantial fines imposed serve to emphasize the flagrant 
nature of the violations and to enhance the effectiveness of the antitrust laws 
in protecting small business against anticompetitive conduct. As you may recall, 
a total of $187,500 in fines was imposed. Safeway Stores, Inc., was fined the 
maximum amount of $50,000 on each of the two counts under the Sherman Act, 
and the maximum of $5,000 under the count charging the violation of section 
3 of the Robinson-Patman Act by predatory geographical price discrimination, 
or a total of $105,000. These fines were the largest amount ever imposed on a 
single corporation under either act. In addition, the official who was the presi- 
dent of Safeway at the time of the offense charged was fined $35,000 on each of 
the Sherman Act counts and $5,000 on the Robinson-Patman Act charge, or & 
total of $75,000. He also received concurrent 1 year probated prison sentences 





4 Comment, Ses 61 Yale Law Journal 1010, 1060. 

6 1d., at p. 1059. 

#Td., at p. 1060. 

1 Td., at pp. 1059-1060. 

38 Safeway Stores, Inc., is the second largest grocery chain in the United States and in 
terms of sales is the third largest merchandising business. Fortune Directory of the 500 
Largest United States Industrial Corporations, July 1957 
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on each of the two counts under the Sherman Act. And the regional manager 
who was in immediate charge of the principal area in which the predatory price 
war was conducted was fined $7,500 and a given 1 year probated prison sentence. 

Aside from the deterrent effect of these fines, the criminal case may prove of 
assistance to independent grocers who were injured by Safeway’s practices and 
who bring suit for treble damages. Prior to the acceptance of the nolo con- 
tendere pleas, the Government was required to file a bill of particulars in response 
to the defendants’ request. This bill identified the commodities that were sold 
helow cost and the periods when they were so sold, gave the Safeway selling 
prices of many items on representative dates, and identified the stores which were 
intentionally operated by Safeway below the cost of doing business. These and 
other statistical materials relating to Safeway’s loss operations became a matter 
of public record. Independent grocers doing business in the price war areas thus 
have access to considerable information which might not be obtainable through 
their own limited resources. 

The companion civil case against Safeway Stores likewise promises to be of 
considerable assistance to independent grocers. This case was concluded by a 
consent decree which became effective on December 7 of last year. This decree 
contains provisions designed to provide effective limitations on Safeway’s use 
of its size and financial power for anticompetitive purposes, while at the same 
time allowing Safeway to compete in the market place without unfair or undue 
restriction on its freedom. For a realistic appreciation of the protection afforded 
independent grocers and through them to wholesalers against a repetition of the 
anticompetitive conduct by the defendant, I invite your examination of the pro- 
visions of that decree which are applicable to Safeway’s retail operations through- 
out the United States. 

The principal provisions of this decree enjoin Safeway (1) from selling 
items below cost or at unreasonably low prices; and (2) from operating its 
retail stores below the cost of doing business either “for the purpose of attempting 
to monopolize or monopolizing” the retail grocery business in any part of the 
United States, or “for the purpose or with the natural and probable effect of 
destroying competition or eliminating a competitor.” 

The decree provides that in any proceeding to enforce the judgment, once the 
Government has established that Safeway has engaged in extensive and sustained 
below-cost selling, or in operating stores below the cost of doing business over 
a specified period of time, the burden of proof shall be upon Safeway to show 
that such practices were not pursued for the purpose of monopolizing or destroy- 
ing competition or eliminating a competitor. In addition, it is provided that in 
the event Safeway is found to have violated any of the provisions of the decree, 
the court may require Safeway “to sell or close for a reasonable period” the 
stores in which the prohibited practices occurred, and “to cease doing business, 
for a reasonable period, in the trading areas of such stores.” 

The deterrent effect of the criminal fines imposed, taken together with the 
realistic terms of the consent decree, should effectively guarantee small business 
competitors that such practices will not be repeated. 


IIt 


Beyond this specific example, how do we implement a broad policy of encourag- 
ing legitimate private enforcement? Here I touch upon two examples, United 
Fruit and Eagle Lion. Since both are currently pending before courts, I will 
simply state the problem involved, make clear the Government's position, but 
refrain from arguing either case. 

United Fruit, as you know, has been successfully terminated by consent de- 
cree. Before that decree was entered, however, the court had ordered that no 
document secured by discovery or information secured via interrogatories could 
be made public prior to their introduction at trial. Once the decree was 
entered, defendants urged that no documents or information secured via court 
processes be made public without prior court consent. 

Such an order, it seems clear, would strike at the heart of effective private 
enforcement. Opposing its entry, the Government stated, and I quote solely 
from our brief: 

“It is, of course, no secret that one of the reasons that the defendant seeks 
a protective order is the fact that the information obtained by pretrial discovery 
is likely to prove of value to actual or potential treble-damage plaintiffs. There is 
a complete absence of authority to support the position that the possibility 
of such information aiding private parties is a fact constituting ‘good cause’ 
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sufficient to warrant a withdrawal of the evidence from public scrutiny. In 
exercising its discretion in deciding whether good cause exists, the court may 
properly take note of the congressional intent to supplement the deterrent 
effect of Government prosecutions under the antitrust laws by the statutory 
provisions designed to assist persons injured in their business or property by such 
violations. This congressional purpose clearly appears from section 4 of the 
Clayton Act, title 15, United States Code Annotated, section 15, which provides 
that ‘any person who shall be injured in his business or property by reason of 
anything forbidden in the antitrust laws may sue therefor * * * and recover 
treble damages and the costs of suit, including a reasonable attorney’s fee. 
Section 5 of the same act, title 15, United States Code Annotated, section 16, 
provides that judgments in antitrust suits in favor of the Government shail 
be prima facie evidence in suits brought by private parties. And section 5 also 
provides that the running of the statute of limitations in respect to any private 
causes of action arising from the same matters shall be suspended during the 
pendency of the Government's suit. A clear-cut recognition of the policy of 
according sympathetic consideration to treble-damage plaintiffs is contained in 
the Supreme Court’s opinion in Lawlor v. National Screen Service (349 U. 8. 
322, 329), wherein the court in holding that an action was not barred in the 
circumstances of that case under the doctrine of res judicata, stated, ‘Par- 
ticularly is this so in view of the public interest in vigilant enforcement of the 
antitrust laws through the instrumentality of the private treble-damage action.’ ” 

To effectuate this congressional policy we plan, also, to file an amicus brief 
in the case of Eagle Lion Studios, Inc. v. Loew's et al., now pending before the 
Supreme Court. This litigation raises broad issues basic to private enforcement. 
Since the case is now pending before the Supreme Court, I would quote but one 
paragraph from Chief Judge Clark’s dissent in the decision below. As he put it: 

“There seems to be a developing trend in some of our trial courts of hostility 
toward the ‘big’ antitrust case and of discovering obstacles—going even back to 
matters of pleading and pretrial—in the way of a free showing of the need of 
remedial relief. Humanly speaking we can well sympathize, for these trials are 
a burden, if not a bore, to a busy, overworked court. But we are dealing with 
settled and cherished congressional policy which is not for us to change or hamper. 
I suggest that these judicially formed limitations are a definite infringement of 
legislative policy. However serious the load, I do not believe our able trial 
judges desire to take any permanent course thus opposed to legislative purposes. 
But here, while doubtless not contemplated, the course of trial has had that conse- 
quence. I think, therefore, it requires and deserves a new start at the trial 
level.” 

With this in mind, this Department plans to file an amicus brief before the 
Supreme Court in this case. 

IV 


Apart from pending litigation, what about this Department’s position on 8S. 3079, 
a bill to overrule the Carnation and Vance cases. 

On January 20 the Supreme Court in Nashville Milk v. Carnation Milk Com- 
pany and Safeway Stores, Inc. v. Vance, in a 5 to 4 decision, held that an action 
by a private party for treble damages and injunctive relief under sections 4 and 
16 of the Clayton Act * does not lie for violations of section 3 of the Robinson- 
Patman Act.” 





1915 U. S. C. A. 15 and 26. 

® Dissenting from these holdings, Justice Douglas stated: “{I]t appears that the 
Department of Justice has never enforced the criminal provisions of sec. 3 of the Robinson- 
Patman Act * * *.” Though this Department has never proceeded on the basis of the 
particular clause of sec. 3 involved in Carnation and Vance, the fact is that this Depart- 
ment has brought five proceedings under various other clauses of sec. 3. In Safeway 
(Bluebook No. 1263, filed Nov. 1, 1955, N. D. Texas; nolo pleas granted June 8, 1957, 1957, 
CCH Trade Cases Par. 68, 769) the court accepted nolo pleas over the Government's 
objection and imposed sentence; in Bowman Dairy (Bluebook No. 935, indictment July 30. 
1948, N. D. Ill.; motion to dismiss denied April 6, 1949, 89 F. Supp. 112: directed verdict 
for defendants April 4, 1951) the court directed a verdict for the defendants; in Borden 
Company (Bluebook No. 936, indictment July 30, 1948, N. D. Ill. ; motion to dismiss denied 
April 6, 1949, 89 F. Supp. 112: dismissed May 24, 1951), the Government dismissed after 
the court decision in Bowman: in Maryland-Virginia Milk Producers Association (Blue- 
book No. 1260, indictment October 12, 1955, D. D. C.; dismissed November 21, 1956), the 
Government dismissed upon the filing of a broader case under the Sherman Act involving 
in part the same practices; and in American Petroleum Institute (Bluebook No. 564, filed 
Sept. 30, 1940, D. D. C.: dismissed June 6, 1951) the Government dismissed in order to 
bring separate component proceedings. 
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The court reached this result by concluding that section 3 of the Robinson- 
Patman Act was not an amendment to the Clayton Act and therefore not one of 
the “antitrust laws” as defined in section 1 of the Clayton Act for which sections 
4 and 16 of that act authorize private actions for treble damages and injunctive 
relief. I am advised that there has been introduced at this session of Congress 
proposed legislation “ which would have the effect of overruling this decision by 
amending the first paragraph of section 1 of the Clayton Act so as to add section 
3 of the Robinson-Patman Act to the definition of “antitrust laws.” Enactment 
of this legislation would reverse the Carnation and Vance cases and thus enable 
private parties to sue for treble damages and for injunctive relief for violation 
of section 3 of the Robinson-Patman Act. 

As you are aware, section 3 of the Robinson-Patman Act defines three separate 
and distinct offenses. The first of these prohibits sales which discriminate 
against the competitors of the purchaser. The second prohibits geographical 
price discrimination for the purposes of destroying competition or eliminating 
a competitor, and the third prohibits the sale of goods at unreasonably low prices 
for the purposes of destroying competition or eliminating a competitor. 

On the one hand, the position has been taken by some authorities that to the 
extent that section 3 of the Robinson-Patman Act outlaws predatory pricing 
practices, it is already covered by the prohibitions of the Sherman Act. On 
the other hand, section 3 may enable attack on predatory pricing practices which 
fall short of an attempt to monopolize under section 2 of the Sherman Act. Just 
what Robinson-Patman section 3 adds to the Sherman Act is sufficiently un- 
clear so that I cannot state that enactment of the bill would make any significant 
difference to private plaintiffs. 

Apart from the desirability of permitting private parties to sue for violations 
of section 3 of the Robinson-Patman Act, there are a number of independent 
grounds that should be considered in making section 3 of the Robinson-Patman 
Act an amendment of the Clayton Act and one of the “antitrust laws.” Section 2 
of the Robinson-Patman Act contains the words “person” and “commerce.” 
While these words are defined in section 1 of the Clayton Act, they are nowhere 
defined in section 3 itself. The absence of these definitions renders section 38 
more vulnerable to constitutional attack on the grounds of vagueness and in- 
definiteness. And it should also be noted that without the definition of “person” 
in section 1 of the Clayton Act being applicable to section 3 of the Robinson- 
-atman Act its prosecutive provisions may be interpreted as applying only to 
natural persons, a result which I am confident Congress never intended. Legisla- 
tion declaring section 3 to be an amendment of the Clayton Act would also make 
it clear that the provisions of section 3 are applicable to corporations as well as 
natural persons. 

While the majority opinion in the Supreme Court concluded that Congress in- 
tended “to leave the enforcement of the provisions of section 3 solely in the hands 
of the public authorities,” the holding that section 3 of the Robinson-Patman Act 
is not an amendment of the Clayton Act and therefore not one of the “antitrust 
laws” could affect its enforcement by the Department of Justice. 

(1) The United States is limited to proceeding criminally against violations 
of section 3 and will be precluded from bringing a civil action to enjoin particular 
anticompetitive pricing practices which violate section 3. This results from th 
fact that the jurisdiction vested in the several district courts by section 15™ to 
prevent and restrain is in terms limited to “violations of this act’ [i. e., Clayton 
Act]. Accordingly, there would be no statutory authority for the United States 
to petition for injunctive relief against violations of section 3. 

(2) The standards of criminal liability prescribed by section 14 of the Clayton 
Act™ for individual directors, officers, or agents who have authorized, ordered, 
or done any of the acts constituting in whole or in part a violation of “any of the 
penal provisions of the antitrust laws,” would not be applicable to violations of 
section 8 of the Robinson-Patman Act. The extended scope of personal liability 
for acts of corporations in violation of the antitrust laws * would not apply to 
section 8 violations despite the fact that some of the pricing practices proscribed 
by that section are, as the Safeway case demonstrates, among the most flagrantly 
anticompetitive uses of economic and financial power. 


21 Senate bill No. 8079 and H. R. 10248 and H.-R 10251. 

U.8. CC A. 25. 

le a or Ae 
*See United States vy. Atlantic Commission Co., 45 F. Supp. 187, 194-195 (D. C. E. D. 
North Carolina, 1942). 
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(3) Since the liberalized venue provisions of section 12 of the Clayton Act * 
in suits brought against a corporation are specifically applicable only to violations 
of the “antitrust laws” as defined therein, these provisions for an enlargement of 
venue and broadened choice of forum could not be utilized in a suit by the Govern- 
ment to enforce section 3 of the Robinson-Patman Act. 

(4) And finally, since section 13 of the Clayton Act ® providing that subpenas 
for witnesses in any action, civil or criminal brought by the United States may 
run into any other judicial district other than the one in which the case is insti- 
tuted, is limited to cases arising under the “antitrust laws,” the advantages of 
this provision are also unavailable. 

Appraising the wisdom of S. 3079, Congress may well wish to consider such 
factors. 

Senator Humpurey. Now Mr. Beaty is here and he has been the most 
patient man in the world and he has every right to want to immediately 
denounce me. Would you like to testify now, Mr. Beaty, so you can 
be on your way! I will sit and listen to you and maybe I can get 
Senator Long to stay here, too. 

Mr. Beaty. Senator, if it would meet your pleasure, I would just 
as soon wait until this afternoon. It is too late for me to get out 
anyway. 

Senator Humrnrey. I thought we could get you in and out. 

Mr. Beaty. I have already canceled my space. It is perfectly all 
right; I have other things that have to be done here. 

Senator Humpnrey. All right. We have gone overtime here, and 
therefore I am going to ask that we move this up to 2: 30 so it will give 
people time to have their lunch, and the very first witness at 2:30 
will be Mr. Beaty. 

(Whereupon, at 12:55 p. m., the hearing recessed, to reconvene at 
2:30 p.m. the same day.) 


AFTERNOON SESSION 


Senator Humpurey. We will lead off with Mr. Jack Beaty, presi- 
dent of the Rocky Mountain Wholesale Co. 

The second witness this afternoon will be Judge Thurman Arnold, 
former Assistant Attorney General in charge of the Antitrust Divi- 
sion, and the final witness will be the Honorable John W. Gwynne, 
Chairman of the Federal Trade Commission. 

All right, Mr. Beaty, let’s proceed, and again I want to express to 
you my personal thanks for your cooperation in making your arrange- 
ments, I know at great inconvenience to yourself, to accommodate the 
committee here today. 

Go right ahead, sir. 


STATEMENT OF JACK BEATY, PRESIDENT OF ROCKY MOUNTAIN 
WHOLESALE C0., INC., ALBUQUERQUE, N. MEX. 


Mr. Beary. Thank you, Senator. 

Mr. Chairman, my name is Jack Beaty, president of Rocky Moun- 
tain Wholesale Co., Inc., with principal offices at Albuquerque, N. Mex. 

First off, I am sure that all of you are as familiar with the term 
“small business” as I, and that there is no need to define the term. 

This country was built up on the basic principle of small free enter- 
prise, but it seems to me, the old idea of small free enterprise which 


#15 U. 8. C. A. 22. 
% 38 Stat. 736; 15 U.S. C. 23. 
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meant equal opportunity for everyone has been supplanted by the 
rule-or-ruin methods practiced by large monopoly-minded firms under 
a false banner of “just free of enterprise.” 

Certainly, there is a real threat to the very existence of small 
business because of monopolistic practices by large business concerns 
to discriminate against small local businesses for the purpose of 
destroying any real competition. 

May I call to the attention of this committee the recent civil case 
of Department of Justice v. Safeway Stores, Inc., in the circuit 
court of appeals at Dallas, Tex., which resulted in a consent judgment 
against the defendant corporation. 

Senator Humpnurey. You were here this morning, Mr. Beaty, when 
this was discussed, were you not ? 

Mr. Brarty. There is some repetition here. 

Senator Humpnurey. That is perfectly all right. I just wanted 
any time during your testimony for you to give any observations you 
would like to on the testimony of Judge Hansen this morning. 

Mr. Beary. Thank you. 

The charge there was discriminatory practice by Safeway Stores 
in Texas and New Mexico. However, the first acts of discrimination 
were in Albuquerque and Roswell, N. Mex. In other words the first 
flagrant violations of discriminatory prices were in those areas long 
before Dallas where the case was originally tried and filed. 

In order to accomplish their pernicious end, Safeway lowered their 
prices on scheduled items to an unreasonably low percentage under 
cost. So that you may familiarize yourselves with the figures which 
were actually taken from Safeway’s accounting and introduced in 
that case in a request for admissions by the Department of Justice, I 
am attaching to this statement copies of some of the excerpts which 
were introduced by the Department of Justice in the above-mentioned 
Safeway case. 

If you will turn to sheet No. 146 you will notice that it is a statement 
of operations of Safeway Store No. 916 (p. 154) which, for your 
information, is Safeway’s largest volume store in the Albuquerque 
market. 

This particular store is located on East Fourth Street in Albu- 
querque and was really the first model of the superdupers that Safe- 
way built in this part of the country. 

f you will notice form 146, you will see that they in the first 3 
months of 1954, comparing with the first 3 months of 1955, you will 
notice they almost doubled their volume. 

You will also notice that they sustained a loss of $41,166 in the 18- 
month period prior to 1955 of $19,211, the first 3 months of the 13- 
month period in 1955. 

If this had gone on during the year, this particular store would 
have lost some $80,000. 

It reveals that in January 1954, this store did a voluminous business 
in the sum of $115,612 which produced a reasonable net profit based 
on the given volume. In order to emphasize how a large monopoly 
minded concern operates, I suggest that you compare the first 3 months 
of 1954 with the first 3 months of 1955, which I have just done. 

It will be of interest and of help to you during your deliberations on 
the legislation that will be before you, to know that approximately 74 
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retail grocery stores in the Albuquerque trade area were forced to close 
their doors because they could not meet the unconscionable competition 
thrust upon them by Safeway Stores. 

During the same period, 6 of 8 grocery wholesalers serving the 
nondirect buying retail trade in the Albuquerque area sold out to 
competitors or quit business because of the loss of retail grocers who 
were their customers, and who were forced out of business because of 
their inability to compete with the direct buying retailer, Safeway 
Stores. 

Of the 6 such wholesalers, 4 were local enterprises home-owned and 
operated ; some had been in business since long before statehood, the 
oldest was the firm of Gross Kelly, Inc., originated i in 1878. 

While it is true that some of the retail businesses that closed were 
man and wife businesses occasionally employing from 1 to 3 persons, 
several others were firms with 10 or more employees. 

I do not know the exact number of employees put out of work in 
the Albuquerque area but it is approximately 350. The number of 
people deprived of their employment at the wholesale level of the 
industry was approximately 120. Based on 4 to the family this means 
that 1,880 citizens lost their livelihood. If you consider the other 
towns in New Mexico to which the unfair competition spread, the 
above figures can safely be multiplied by 3 or 4. 

I think it is quite important as to what happens in a large monopoly 
as this when they go into a discriminatory price ar rangement. 

Sheets Nos. 148, 149, and 151 (see pp. 153, 154) , point up with clarity 
the unreasonableness and complete lack of necessity for the unfair 
practices referred to above. These show the operating figures for three 
stores in small New Mexico towns where major competition had been 
eliminated through the same pernicious practices several years earlier. 

It will be noted that the people in those small towns were paying 
much higher prices than those being charged in Albuquerque, that the 
individual stores referred to in those sheets made net profits during 
all of this period. 

In effect, this demonstrates that the people in those small towns in 
outlying areas of New Mexico where there was no real competition for 
Safeway, were subsidizing the ruination of small-business men in 
Albuquerque, N. Mex. 

By this I mean their prices were unjustly low in the Albuquerque 
market whereas areas as close as 18 miles, they had prices as much as 
10 to 15 percent higher than those people were paying. 

On its face, this may appear to be an extreme case, but these very 
same practices have been and are going on throughout the whole 
country today. Safeway Stores is not the only culprit in this regard, 
but is in fact only one of many other chainstore operators in the gro- 
cery and other fields as well throughout this country who are ouilty 
of the same ruinous practices. 

Mention is frequently made of self-help remedies under existing 
laws, that is, the Clayton and Robinson-Patman Acts. This is true, 
but for two exceptions, flagrant and deplorable violations of these 
acts where the offenders are allowed to so operate without being 
prosecuted and, secondly, the fact that when prosecution against such 
offenders is commenced but lags in the courts for unreason: able periods 
of time. In layman’s language, what good are laws, if they are not 
enforced—what good are they if their language is so ambiguous that 
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it is almost impossible to find 2 members of the bar who agree as to 
the proper interpretation of such laws, and that is no offense to the 
attorneys here, please. 

A glaring example of the above statement is a recent case which 
was finally partially determined by our United States Supreme Court 
last month. A case which had taken 17 years in its laborious voyage 
through the various courts before reaching its destination. 

All of this puts me in mind of a doctor “who suddenly discovers a 
cure for cancer but because of redtape he is prevented from admin- 
istering the necessary medication until the patient has been dead for 
some time. 

I would like to appeal to you on the basis of why should we actually 
wait until small business is in the state of rigor mortis and then make 
a useless attempt to enforce present laws and legislate amendments 
to bring such laws up to date? 

It seems to me that what we need is a strong, fearless, and capable 
man in the Congress of the United States to correct these inequalities. 
and I am sure we have one of them right here before us right now 
in you personally, Senator. 

I repeat, this is a crusade to save freedom of opportunity for all 
men to seek their fortune in the calling of their choice with equal 
chance for success. 

Senator Humpurey. The case you are referring to, for 17 years, 
that is Standard Oil of Indiana ¢ 

Mr. Brary. That is right ; Standard Oil of Indiana. If I am cor- 

rect in my advice, it was 17 years in litigation and is not completely 
settled. Isn’t some part of it before the Court, or was it completely 
settled ? 

A business life is not unlike that of competitive sports. The spirit 
of competition is similar in both instances, but without rules and 
umpires with authority to immediately decide the application of such 
rules, baseball, football, and all other popular competitive sports 
would soon die on the vine nae that competitive spirit would have 
been killed. For instance, can you imagine a baseball game where 
1 team has the advantage of 6 outs per inning and 20 players on the 
field at 1 time. This is typic: al of the absurd laws and interpretations 
thereof which control the relationship between big business and the 
small-business man of today. 

Gentlemen, as sure as the Almighty watches over us, the little guy, 
smal] ae is a dead duck, unless you do something about it ‘and 
soon. I don’t think there is any time to wait another 4 or 5 or 6 or 
10 years to legislate laws that will protect the small-business man 
because vou are not going to have anybody to protect after you get 
them. 

While H. R. 10248 is of substantial value and of great aid to the 
small-business man by enlarging the ambit of our antitrust laws so 
as to permit a treble damage suit when a competitor sells below cost 
with mtent to destroy competition, I must respectfully submit that 
this cannot be the whole answer so long as the law permits the small- 
business man’s direct buying retail competitor to acquire his stock in 
trade at prices substantially below those paid by the smaller-business 
man. 
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Senator Humrurey. Now that H. R. 10243 is the same bill we have. 


in the Senate bill 3079. 

Mr. Beary. That is what I have here later; it is the same bill. 

Senator Humpnurey. Yes; I believe Congressman Patman intro- 
duced H. R. 10243 in the House. : 

Mr. Beaty. Immediately after you people—— 

Senator Humpurery. That is immaterial. I wanted to indicate that 
both bills are for the same purpose and I think the language is 
identical. 

Mr. Beaty. Right. 

Senator Humenrey. Yes. 

Mr. Beary. To revert to the same example with which I have pre- 
viously dealt in my testimony, Safeway Stores is one of a number 
of privileged chain retailers who are granted the right to purchase 
directly of the manufacturer. 

Independent retailers competing in the same communities with 
branches of such chains do not have either the ability or the privilege 
of so purchasing. They must perforce buy from wholesale distribu- 
tors who are often required by manufacturers to purchase at the same 
price as that charged direct buying large-scale retail entities. 

Obviously the wholesale distributor’s customers, the independent 
businessman, cannot compete effectively with the direct buying chain 
when his supplier is forced by the manufacturer to charge him a 
higher price than that established by the manufacturer for his direct 
buying competitor. In other words, that means that if the direct 
buyer buys at a cheaper price, he certainly is being discriminated 
against. 

It will, therefore, not avail to prohibit the mammoth corporations 
from selling below cost when they are permitted, by present interpre- 
tations of the law, to establish a lower cost for their merchandise and 
thus accomplish by indirection what is prohibited to them directly. 

To prohibit sales below cost while to permit the unfair acquisition 
of merchandise at a lesser cost, is to prohibit economic death by vio- 
lence but to permit slow economic strangulation. 

Call it pessimism if you wish, but I sincerely believe that we are 
on the threshold of an economic revolution and the failure to protect 
our original system of free enterprise for all will have the disastrous 
effect of forcing an entirely new type of economy on this country 
within 10 years. And I predict that within the near future all types 
of retail service stores will go the way you have witnessed the auto- 
mobile industry go—two industrial giants under the direction of solely 
two men as their presidents who by a simple directive can change the 
whole course of the largest industry this world has ever known. 
When this occurs to the grocer, the clothier, the druggist, the filling 
station operator, the candlestick maker, and to businessmen of other 
fields of endeavor, you are going to reap either a socialistic or a com- 
munistic state whether you like it or not. I must respectfully insist 
that, in the interests of consistency, both these evils should be pro- 
scribed by this Congress. 

Fortunately, a group of four bills has already been introduced into 
the House of Representatives seeking to achieve this very objective. 

H. R. 10304, introduced by Congressman Rogers; H. R. 10305, intro- 
duced by Congressman Osmers; H. R. 10640, introduced by Congress- 
man Reuss; and H. R. 10999, introduced by Congressman Donahue— 
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all are directed toward the proposition that a manufacturer who sells to 
direct-buying retailers must permit a functional discount to whole- 
salers adequate enough to enable the wholesaler’s customers effectively 
to compete with direct-buying retailers... The enactment of any one 
of these bills, coupled with the enactment of Senate bill 3079, should 
serve, once and for all, to eliminate inequitable pricing practices and 
policies which have resulted in the sapping of the strength of that 
primal unit in our distributive economy, the independent entrepreneur. 

That is the close of my formal presentation, Mr. Chairman. 

However, I would be glad to try to attempt to answer any ques- 
tions as to the effect upon the economy of the State of New Mexico the 
Safeway discrimination might have had. 

Senator Humrurey. Mr. Beaty, I want to note, first of all, that the 
exhibits you have given to us on locations of different stores in the 
E] Paso division of Safeway Stores, that those will be made by refer- 
ence a part of this record. 

That will permit our staff in compiling the report on these hear- 
ings to utilize any of this material that may be helpful to us—and the 
material is exceedingly helpful. 

The pattern of that material reveals that once the price war is over 
and the competition has been exterminated the price levels seem to 
rise rather rapidly. Isthat not true? 

Mr. Beaty. That is exactly right. 

Senator Humpnrey. And when the price war, if prior to the price 
war in the El Paso area, which—in the communities of Albuquerque, 
for example, location No. 916 (see exhibit, p. 154), there was 
a fair and reasonable profit made by this store at this location. But 


once the price war started out or was underway, and this Safeway 

store was in that price war, the profits dropped. It was a loss loca- 

tion, a loss that had to be made up somewhere else. Is that correct ? 
Mr. Beary. That is correct, Senator. 


1H. R. 10304—A bill to reaffirm the national public policy and the purposes of Congress 
in enacting the Robinson-Patman Antiprice Discrimination Act entitled “An act to amend 
section 2 of the act entitled ‘An act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,’ approved October 15, 1914, as amended (15 
U. S. C. 18), and for other purposes,” and to clarify the intent and meaning of the afore- 
said law by providing for the mandatory nature of functional discounts under circum- 
stances. (For text of bill see appendix 10, p. 201.) 
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(The documents referred to are as follows :) 


EXHIBIT 14 


Comparison of advertised retail prices on staple grocery items, 
Stores, Inc. 


Coca- 
Name of city Cola, 
carton 
Albuquerque, N. Mex.: 
Jan. 20, 1955 : 2/29 
Jan, 27, 1955__- ia 
Phoenix, Ariz., Feb. 15, 1955__- 
Alamogordo, N. Mex.: 
Jan. 20, 1955 
Jan. 27, 1955_ 
Carlsbad, N. Mex.: 
Jan. 20, 1955 a 14}o 


Jan. 27, 1955 ee 
Clovis, N. Mex., Jan, 20, 1955 
Hobbs, N. Mex.: 
Jan, 20, 1955 
Jan, 27, 1955 25 
Las Cruces, N. Mex.: 
Jan, 20, 1955 
Jan. 27, 1955 28 
Raton, N. Mex-. 
Roswell, N. Mex.: 
Jan, 20, 1955 14he 
Jan. 27, 1955 14 
Silver City, N. Mex.: 
Jan, 20, 1955. --- 
Jan. 27, 1955_ 2314 
Socorro, N. Mex.: 
Jan, 20, 1955 
Jan, 27, 1955- 
Santa Fe, N. Mex., Jan, 20, 1955 
Taos, N. Mex.: 
Jan, 20, 1955. 
Jan, 27, 1955 
Tucumeari, N. Mex.: 
Jan, 20, 1955 
Jan, 27, 1955 
Farmington, N. Mex. 
Jan, 20, 1955_- 
Jan, 27, 1955 


Kansas City, Mo., Feb. 11. 1955 (19 
Albuquerque, N. Mex., Feb. 10, 

1955 ; = 12) 
Wholesale cost, Albuquerque, 

N. Mex., January 1955......-- 20 


{In cents] 


Giant 
Tide 


5O 


69 
59 


69 


oY 


69 


6616 


1 pound 


1 pound | 


Edwards | national |pounds| Milk, 


coffee 


89 
86 | 
99 


81 
81 | 


89 
SY 
93 


1 Diamond M cost 67 cents: Pillsbury cost 90 cents. 


brands 
coffee 


92 


&Y 


100 





Safeway 


3 

| pounds 
| short- 

| ening 


' 
' 
| 63 
| 


10 
sugar | tall 
7 3/25 
57 3/25 
(83); (6/59) 
&Y 2/19 | 
89 | 
64 3/21 | 
62 3/21 
79 2/19 
69 1/10 
69 1/10 
8! 2/19 
2/24 
b5 3/23 
63 3/23 
69 /53 
&Y 1/10 
79 3/25 
YS 2/19 
69 3/25 
8Y 2/19 
| 2/25 
SI 2/21 
83 2/21 


(89)| (1/10) 


| 
(57) | 3/26 


91 3/36 | 


82 
(83) 


(57) 


83 | 


10 
pound 
flour 


67 


(4/39 
(10/65) 


(i 


NoTE.—Prices in parentheses as of other dates in December 1954, and January and February 1955. 
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El Paso division 


LOCATION NO, 900. CLASS CODE 4-X. ADDRESS SANTA FE ST., TAOS, N. 
PERIOD JAN. 3, 1954-MAR. 26, 1955 (Sheet No. 148) 


{[Source: Safeway form 337, p. A, cols, 3, 4, 5, 28, 30, and 29; Safeway form 330, p. 1, line 43] 


Realized | Total all Ratio of |Backstage| Gain or 
gross expenses backstage) expense | loss after 
4-week period ending— | Realized profit within 4 | Location gain expenseto) allocated | backstage 
sales based on | walls of or loss realized | to loca- | expense 
landed | location sales tion allocation 
store cost 


Zone B 


Dollars Percent | Percent | Percent | Dollars| Percent | Dollars Dollars 
San. 30, 1954 39, 297 9. 3 6 0.6 235 2. 09 821 (586) 
Feb, 27, 1954 41, 240 10. ¢ 3 6 1,078 2% 870 208 
Mar. 27, 1954 42, 780 15. ‘ 5 3, 205 2.01 860 2, 345 
Apr. 24, 1954 43, 961 12. ¢ 0} 2,211 2.11 928 , 283 
May 22, 1954 49, 221 14. 0 3, 461 2.14 1, 053 2, 408 
June 19, 1954 55, 587 14 | 3,943 2.09 | 1. 162 2’ 781 
July 17, 1954 --| 61,300 12. 1; 1,871 .99 1, 220 651 
o 
) 


DD MINI NI OO oe 


Aug. 14, 1954 65, 406 12. | 3,585 2.08 1) 360 2, 22' 
Sept. 11, 1954. _- 58, 680 14. § 4,417 15 1, 262 ‘ 


a 


Sani osih 


5 


Zone C (Sept, 15, 1954) 


Oct. 9, 1954. __- 9, 15. : 2 j 3, 13: 2.1! 2, 384 
Nov. 6, 1954...-- 51, ‘ &. § 2. { { = 578 
Dec. 4, 1954... 48, 55 4. § 8.7 5.6 | 2,70: "9: 7 


Jan, 1, 1955_ s d | 10.0 | 2.9 of 2. 391 





Total 1954 ’ 32, § | 594 


Jan. 29, 1955 | 44, 535 : 9. | 8 | 86 "ki (60) 
Feb. 26, 1955__- 43, ‘ 9.4 .¢ , 8! ‘ 1,081 
Mar. 26, 1955 ; 44, 8. 6 2, 1,849 


Total 1955 (3 periods)__| 132, 3 ox | 5,383 | 2, 51; 2, 870 
| 


LOCATION NO. 907. CLASS CODE: 4-R. ADDRESS: 318 WEST MAIN, BELEN, N. MEX; 
PERIOD: JAN. 3, 1954-MAR. 26, 1955 (Sheet No. 149) 


Zone B 


Dollars Percent Percent |Percent| Dollars| Percent Dollars Dellars 
Jan. 30, 1954 37, 167 I 10. 4 3.7 1, 36 2. 09 777 587 
Feb. 27, 1954. : 38, 487 13. 10.9 > 92 2. 11 812 115 
Mar. 27, 1954- - | 38, 501 11, 11,2 aa 76 .O1 774 (698) 
Apr. 24, 1954_. | 3, 287 le 9.6 3. § , 69% 2. 11 913 780 
lk 3 
] 
I 


May 22, 1954 , 944 9. 0 ; 2, 2 2.14 , 026 , 215 
June 19, 1954_. 50, 194 9.1 ‘ » 49 1, 692 
July 17, 1954... 51, 389 9.7 , 023 (356) 
Aug. 14, 1954 49, 861 15. 6 10, 2 , 037 670 
Sept. 11, 1954 4, 760 16 10.1 962 1, 683 


one Oe 


Noh = tO tS tS tS 


} 
' 


(Sept. 15, 1954) 


Oct. 9, 1954 45, 604 5.3 | 5.9 | 2,692 2.11 | 962 | 1, 730 
Nov. 6, 1954 S 5, 640 . 4 , 3 123 1. 80 822 (699) 
Dec. 4, 1954 : : 9, 919 § ‘ 1.9 | 3,434 1.92 958 2, 476 
Jan. 1, 1955 46, 118 3.5 | 9. 7 4.3 1, 998 2.09 | 959 1, 039 


Total, 1954_. 588, 871 | 22, 308 | 2,074 | 10,234 
Jan. 29, 1955 | 46,277 98| 49] 2,252) 1.90 $79 | ~+«1,373 
Feb. 26, 1955....-..- 47, 743 ! 5 | 2,168 1. 84 | 878 | 1,290 
Mar. 26, 1955. 45, 734 5. 94| 6% 1.93 | 883 1) 987 


Total, 1955 (3 periods)_| 139, 754 ; -| 7,290 | —— 2, 640 4, 650 
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LOCATION NO. 911. CLASS CODE: 4-F. ADDRESS: 7TH AND DOUGLAS, 
LAS VEGAS, N. MEX. PERIOD JAN, 3, 1954-MAR. 26, 1955 carer No. 151) 


“ Zone B 
7 | ) ) ) 
Jan. 30, 1954_____ . | 49, 248 13.0 | 8.3 | 5.6 2, 755 | 2.09 | 1, 029 
Feb. 27, 1954... | 49,730 | 10.0 8.8 1.1 543 | 2.11 1, 049 
Mar. 27, 1954_____- .--| 51,162 | 10.6 8.8 | 1.9 | 957 2.01 1, 028 
Apr. 24, 1954....._- ---| 53,374 | 11.6 7.7 | 3.9 | 2,071 | 2.11 | 1, 126 
ay 22, 1954_____- a 54, 752 13. 4 7.9 | 5.5 | 3, 006 | 2.14 1,172 
June 19, 1954__._- eee 55, 666 | 13. 2 | 7.6 | 5.5 3,070 | 2.09 | 1, 163 
July 17, 1954___- Se 57, 533 | 12.1 | 7.8 | 4.3 2, 489 1.99 | 1,145 
Aug. 14, 1954_-__- orn 57, 772 12.6 7.5 | 5.1 2, 950 2.08 | 1, 202 
Sept. 11, 1954__ a 48, 883 | 15.0 9.0 | 5.9 2, 894 | 2.15 | 1,051 


Zone C —,' 15, 1954) 




















| | | | ’ 
Oct. 9, 1954... _- __..| 48,393 | 12.7 | 9.2 at 3.5 | 1,604 | 211} 1,021 673 
Nov. 6, 1954___ -__-| 46, 683 | 13.1 | 8.7| 4.4] 2073 | 1. 80 840 | 1, 233 
Dec. 4, 1954..........--.-| 48,034 | 14.2 | 9.2} 6.0| 2.419 | 1.92 | 922 1, 497 
Jan. 1, 1955.---_-- ___..| 45, 606 | 12.5 9.6) 29] 1,321 | 2.08 | 049 372 
Total, 1954......_..___| 666, 836 | sand a _..| 28, 242 at 13, 697 | 14,545 
Jan. 20,1955............| 49,795; 126| 87! 3.9| 1,951) 1.90] 946| 1,005. 
Feb. 26, 1955_-- bsnet 49, 523 | 15.8 | 8.6 | 7.2 | 3, 569 1. 84 911 | 2, 658 
Mar. 26, 1955.._-__.-__-- 48, 447 | 14.4 | 87| 5.7| 2.753] 1.93 | 935 | 1,818 
cistannasienlinpsiiel ~)-- pm i of a a | | | 
Total, 1955 (3 periods) _| 147, 765 | see tated a aace keith | 8,273 =? 792 


LOCATION No. 916. CLASS CODE: 5-M. ADDRESS: EAST 4TH AND ARVADA, 
—s ees N. MEX. PERIOD JAN. 3, 1954-MAR. 26, 1955 (Sheet No. 146) 




















Zone B 
a a édiuibimmeiadie 

Jan. 30, 1954-- _...| 115,612 | 13.9 9.9 4.0 | 4,670 2.09 2, 416 2, 254 
Feb. 27, 1954........-....| 119,335 | 10.9 | 10.0 -1] 1,150 | 2.11 | 2,518] (1,368) 
Mar. 27, 1954.....-...-__| 130,395 | 10.3 8.9} 1.4] 1,800 2.01 2, 621 | (821) 
Apr. 24, 1954..........-..| 128, 438 | 11.5 9.5 | 2.0! 2,556 2. 11 2,710 | (154) 
May 22, 1954. .._......-- 129, 785 | 12.8 | 9.7} 3.1] 4,035 | 216° Qt) 2388 
June 19, 1954._...-----_-- 132, 763 | 12.2 | 9.2 3.0 | 3,980 | 2.09 2.775| 1,205 
July 17, 1954..-_-..--..-- 94, 803 | Ae 13.5} (6.4)! (6, 066) | 1.99} 1,887] (7,953) 
Age 14 1000. .....-.--< 100, 936 | 8.9 | 11.3} (2.4)| (2, 434)| 2.08! 2,099] (4,533) 
Sept. 11, 1954... __- | 98, 908 | 11.6 | 11.5 1) 19 2.15 2,127 | (2,015) 
Oct. 9, 1954 | 116, 301 | 6.7 | 10.6 (3.9)| (4, 578) 2.11 2, 454 | (7, 032) 
Nov. 6, 1954... | 138, 823 5.7 | 9.1 | (3.4) (4,690) 1. 80 2,499 | (7, 189) 
Dee. 4, 1954... _-. 145, 793 | 8.1 | 9.6 | (1.5)| (2,143) 1.92} 2,799} (4,94) 
Jan. 1, 1955__---- a5 154, 819 4.6 | 8.9 (4.3)| (6, 656) 2.08 | 3,220 | (9,876) 

Total 1954... _._- - ONR FOE A as oe oat | (8, 264) | 32, 902 | (41, 166) 
Jan. 29, 1955............- | 197,853 5.9 | 8.0! (2.1)| (4,069) 1.90| 3,759] (7,828) 
Feb. 26, 1955.............} 212,320 | 5.4 | 8.2] (2.7)| (5,822)! 1.84] 3,907] (9,729) 
Mar. 26, 1955............} 221, 003 | v.7 6.5 1.2] 2,611 | 1.93 | 4, 265 

Rl lia nen ame ies iene cena 
Total 1955 (3 periods)_.} 631, 176 | iil bantarimmcaten=denhel (7, 280)| 


Mr. Beary. There is one thing I would like to point out in that 
regard. A large firm like Safeway, through monopolistic practices 
such as this, can lose a great deal of money in ciiding a volume of 
business. 

Now you will notice that their volume jumped up to approximately 
$225,000 per month. 

Senator Humrenrey. Yes. 

Mr. Beary. Well, you say they lose money in that particular period 
of time. What they did—this is import: and what actually dis- 
criminates more so against the independent operator is this: They 
form a buying habit of the housewives and other people who purchase 
grocery products of coming to their store. 

Senator Humpurey. Correct. 
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Mr. Beary. So after the prices were raised and the small-business 
man was out of business, they raised their prices back up and they 
still had the customer, who was in the habit of buying, hke you are 
in the habit of going to the same barber. 

Senator Humrurey. Also in this retail location, the store in the 
immediate vicinity that can be liquidated leaves 1 outlet or 1 other 
place to go, you see. 

Mr. Beary. Exactly right. 

Senator Humenrey. And it is a different kind of competition than 
it is between manufacturers, and it is a competition that has many 
factors involved in it, such as the location, the convenience, the looks 
of the establishment. There are many factors involved. When a 
Safeway store prices everybody else out of the market, it really usurps, 
it monopolizes at least a trade area. That is your testimony as I 
understand it. 


Mr. Beary. That is right. 

One other thing, Senator, I would like to mention: You mentioned 
this morning that it was not exactly to your liking that small-business 
men did not have the courage or did not take the time or whatever it 
is that is necessary to do it, to complain of the discriminations that 
are made against them. 

Senator Humpnrey. I was not talking about complaint. I was 
speaking to Mr. Carretta, as I recall, saying he was pointing out 
that many a businessman hesitated to file suit or to bring charges for 
and because it was after all another businessman against whom they 
were bringing charges and so forth, and my response was if things 
were as tough as they said, and in the light of the amount of com- 
plaining that had been done, and I think justifiably so, from my point 
of view that I saw no reason that they should not go ahead and bring 
suit. 

After all, this is a two-way street, you know. It is not just up to 
Congress. It is also up to the people to act under the laws passed 
by Congress. 

Mr. Beary. The first, I believe, triple-damage suit that was adjudi- 
cated through the Supreme Court was the Santa Rosa Bread case. 
We also have the Thompson suit, which is the first suit against Safe- 
way based on the Dallas case. 

That is in litigation, and I spoke to the attorney who is handling 
that, and I understand they expect to have a final hearing before 
the Supreme Court within the next 3 months. 

I did want to point out that we in New Mexico certainly have the 
energy and desire to see that small business receives a fair shake. 

Senator Humpnrey. Well, you still have that rugged pioneer spirit 
and I want to commend you. 

Thank you very, very much, Mr. Beaty, and again my thanks for 
your patience and cooperation. 

Mr. Beaty. Thank you, sir. 

Senator Humrnrey. I want to enter into the record a letter I have 
received under date of February 28, from the Honorable James Roose- 
velt, Congressman from California. 

Congressman Roosevelt calls to our attention H. R. 427, a bill that 
he has introduced. This bill has great importance to the small-busi- 
ness community and we shall give it very careful consideration in 
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reparing our report. I also ask that the bill, H. R. 427, be repro- 
Sead in the record. 

(The letter from Congressman Roosevelt to Senator Humphrey 
along with a copy of H. R. 427 follows :) 


Exuisit 15 


SELECT COMMITTEE ON SMALL BUSINESS OF THE 

HOUSE OF REPRESENTATIVES OF THE UNITED STATES, 

Washington, D. C., February 28, 1958. 

Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, Senate Select Committee on Small Business, Washington, D. C. 


Dear SENATOR HuMPHREY: According to an announcement of the Senate Select 
Committee on Small Business, your subcommittee will hold hearings in order to 
study antitrust remedies. I understand that the purpose of the hearings is to 
inquire into the extent to which antitrust statutes offer a practical form of pro- 
tection to small-business men who become victims of antitrust wrongdoing. 

I should like to testify before your subcommittee if it can be arranged, in order 
to comment on H. R. 427, a bill I introduced on January 3, 1957. It will no doubt 
interest you and the other members of your committee to know that this bill 
has received the support of the Federal judges at the Judicial Conference of the 
United States, which was held in Washington, D. C., on September 18-20, 1957. 

The annual report of the proceedings of the Judicial Conference states : 

“(5) Consent judgments and decrees by the Federal Trade Commission and by 
the district courts in antitrust cases—H. R. 427, 85th Congress, would amend 
section 4 of the Sherman Act so as to provide that notice shall be published in the 
Federal Register of any proposed consent judgment, decree or order before its 
entry by a district court or the Federal Trade Commission in a proceeding under 
the Antitrust Acts or the Federal Trade Commission Act. It was the view of the 
committee that the requirements of this bill would provide an improvement in 
the procedure in such cases which would be very salutary in that it would enable 
the district court or the Federal Trade Commission, as the case may be, to obtain 
the views of all persons who might be affected by the proposed decree before it is 
finally formulated and entered. Upon the recommendation of the committee, 
the Conference approved the bill” (pp. 40—41, 1957 report). 

For your further information I am enclosing a copy of this bill. 

With kindest personal regards and best wishes, I am. 

Sincerely, 
JAMES ROOSEVELT. 
[H. R. 427, 85th Cong., Ist sess.] 


A BILL To amend section 4 of the Sherman Act to prescribe a procedure with respect to 
consent judgments, decrees, or orders, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4 of the Act entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes”, approved July 2, 1890 (15 U. S. C. 4), is amended by adding 
at the end thereof the following: 

“No consent judgment, decree, or order in any proceeding brought by or on 
behalf of the United States under the antitrust laws or the Federal Trade 
Commission Act shall be entered by a court or by the Federal Trade Commission 
unless the agreement or consent for the entry of such judgment, decree, or order 
has been filed with the court having jurisdiction over the proceeding, or with 
the Federal Trade Commission when the proceeding was brought by it, and 
thirty days have elapsed since the proposed consent judgment, decree, or order, 
has been published in the Federal Register by the Attorney General, or by the 
Federal Trade Commission, and made open to public inspection. 

“When such a proposed consent judgment, decree, or order has been filed 
with a court or with the Federal Trade Commission, any person who may be 
aggrieved by the proposed operation of such judgment, decree, or order, or who 
may be aggrieved by reason of anything not properly set forth in or omitted 
from such proposed judgment, decree, or order, may make an application to 
the court in which such proposed judgment, decree, or order is pending, or to 
the Federal Trade Commission, as the case may be, requesting that such court 
or the Federal Trade Commission refuse to enter the proposed judgment, decree, 
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or order in the form in which proposed. A notice of intention to make such an 
application must be filed not later than the thirtieth day after the day on which 
the proposed judgment, decree, or oder is published in the Federal Register 
and made open to public inspection. Upon request of the person filing such 
notice, such court or the Federal Trade Commission, as the case may be, shall 
allow a reasonable opportunity for the filing and consideration of an application, 
which shall set forth the facts and circumstances relied upon by the applicant 
to establish (1) that the applicant is entitled by this section to file the appli-- 
eation and (2) that the proposed judgment, decree, or order should not be granted 
in the form proposed. 

“Where an application has been filed, and considered, by such court, or by 
the Federal Trade Commission, as the case may be, such court or the Federal 
Trade Commission may, on its own motion, accept or reject the application, or 
grant the applicant or the parties a further hearing on the application, after 
which the court or the Federal Trade Commission, as the case may be, may 
refuse to grant the application or refuse to enter the judgment, decree, or order in 
the form proposed. Acceptance or rejection of an application and refusal to 
enter a proposed judgment, decree, or order in the form proposed shall be final 
and not subject to review in any court.” 


Senator Humpurey. I wish to take this opportunity to commend 
the Congressman for his diligence and for his continuous support of 
effective enforcement of the antitrust laws. We shall be happy to hear 
from Congressman Roosevelt. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE 
IN CONGRESS FROM THE 23D CONGRESSIONAL DISTRICT OF 
CALIFORNIA 


Mr. Roosevett. Mr. Chairman and members of the subcommittee, it 
gives me great pleasure to appear before your subcommittee of the 


Senate Select Committee on Small Business. As you no doubt know, 
I have the honor of being chairman of a subcommittee of the House 
Select Committee on Small Business, and, therefore, I am doubly 
pleased to appear before your distinguished group, which is a counter- 
part of the House committee. 

The antitrust laws are perhaps the most important statutes in the 
United States Code, and have become a part of the warp and woof 
of our economic fabric. These laws originated in an era of trusts 
and combinations, when predatory and monopolistic interests openly 
sought to control the market place by the suppression of competition. 
In the last analysis, such laws are really conservative enactments to 
preserve democratic capitalism. It is altogether proper and fitting 
that committees of both Houses of Congress, from time to time, give 
their attention to the way and manner in which these important 
statutes function so that they may be improved in order to better fulfill 
their objective. 

On January 3, 1957, I introduced in the House, H. R. 427, a bill to 
amend section 4 of the Sherman Act, to prescribe a procedure with 
respect to consent judgments, decrees, or orders. Recently I learned 
that the Judicial Conference of the United States, a group composed 
of the Chief Justice of the Supreme Court of the United States, and 
Federal judges from all judicial circuits in the country, gave strong 
support to H. R. 427, which they recommended be enacted into law. 

n the annual report of the proceedings of the Judicial Conference, 
it was stated : 


(5) Consent judgments and decrees by the Federal Trade Commission and by 
the districts courts in antitrust cases. H. R. 427, 85th Congress, would amend 
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section 4 of the Sherman Act so as to provide that notice shall be published in 
the Federal Register of any proposed consent judgment, decree, or order before 
its entry by a district court or the Federal Trade Commission in a proceeding 
under the Antitrust Acts or the Federal Trade Commission Act. It was the 
view of the Committee that the requirements of this bill would provide an im- 
provement in the procedure in such cases which would be very salutary in that 
it would enable the district court or the Federal Trade Commission, as the case 
may be, to obtain the views of all persons who might be affected by the proposed 
decree before it is finally formulated and entered. Upon the recommendation 
of the Committee, the Conference approved the bill (pp. 40-41, 1957 Report). 

The committee referred to above is the Committee on Revision of 
the Laws of the Judicial Conference. The meeting, at which this 
action wase taken, was held in Washington, D. C., on September 18-20, 
1957, and the recommendation should bear considerable weight with 
both the Committee on the Judiciary and the Members of Congress 
as well. 

The need for the enactment of H. R. 427 into law was clearly shown 
in two hearings held by the House Small Business Committee during 
March 1956, regarding consent decrees. One of these hearings involved 
the decree in the case of United States v. Western Electric Co. & 
American Telephone & Telegraph Co. (Civil Action No. 17-49, 
U.S. D. C., N. J., Jan. 24, 1956), and the other was an inquiry into 
proposals for a consent decree in United States v. United Fruit Co., 
which case was settled through such procedure on February 4, 1958, 
in the United States District Court for the Eastern District of 
Louisiana. 

Settlement of any antitrust case is a matter involving the public 
interest and should not just be a simple matter of bargaining between 
the Department of Justice and a defendant, since the antitrust laws 
are in a real sense a charter for economic freedom. 

A consent decree once entered embodies the essential force of a liti- 
gated judgment, as the Supreme Court put it, in the case of United 
States v. Swift & Company (286 U.S. 106, 114-115) : 


We reject the argument * * * that a decree entered upon consent is to be 
treated as a contract and not as a judicial act. 


The effect, the Court went on to state— 
is all one whether the decree has been entered after litigation or by consent. 


Although consent decrees or consent judgments bind all parties and 
estop future de novo proceedings involving the matters covered, their 
provisions do not receive judicial scrutiny. It is a fact that in many 
antitrust proceedings consent decrees have been entered at the same 
time complaints were filed. It, therefore, seems clear that consent 
ee ermits no conclusion for independent court determination. 

rom. this lack of judicial scrutiny stems the need for corrective legis- 
lation, particularly in view of the fact that so very many antitrust 
matters are settled through the means of such consent actions. 

I submit that the only way to adequately protect the interest of 
those who might be either directly or indirectly affected by any con- 
sent procedure is to provide that any consent decree, judgment, or 
order brought by the Department of Justice or the Federal Trade 
Commission under the provisions of the antitrust laws or the Federal 
Trade Commission Act, should not become final for a period of 30 
days, during which time it will be open to public inspection and any 
person who may be aggrieved by the proposed decree, judgment, or 
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order may formally make to the Court or the Commission his objec- 
tion and have the same considered. That is the objective of H. R. 427. 

It should also be observed that in present-day consent decree pro- 
cedure, the courts, in accepting such judgments, have no record of 
objections before them upon which they can make independent and 
unbiased determinations, whether such settlements are in the public 
interest, when in fact the terms of such consent decrees or judgments 
are in reality compromises between the Government on the one hand, 
and defendants on the other. It should be noted that absent from such 
decrees are findings of fact, as well as the raison d’ etre. The in- 
formality incident to consent negotiations replace formal court trials 
and the give and take of bargaining supplants the judicial scrutiny 
always implicit in adversary court proceedings. 

The consent decree is the way that guilty corporations can avoid 
paying treble damages under the law. Corporations are motivated 
mainly to enter into consent decrees or consent judgments by the fear 
that the findings against them would be prima facie evidence in later 
uctions. They know full well that people of small means cannot 
afford to conduct the necessarily extensive investigations and de- 
velop the evidence which has to be introduced, for all this requires 
tremendous financial resources, The effect of consent decrees or judg- 
ments on antitrust enforcement through the medium of private civil 
suits cannot be ignored. Indeed, from the defendant’s point of view, 
encouragement to enter into consent decrees stems in major part from 
section 5 of the Clayton Act. That statute permits plaintiffs to in- 
troduce final judgments or decrees rendered in Government antitrust 
actions against these said defendants as prima facie evidence of all 
issues determined in the prior adjudication. However, exempt from 
its provisions are judgments and decrees entered by consent settle- 
ment. I have considerable misgivings about the increasing use of the 
consent procedures by the Department of Justice in settling major 
antitrust violations by big business corporations. 

It is felt that the growing Government disposition to negotiate con- 
sent agreements rather than take anitrust cases to actual trial blocks 
small firms and small-business men from collecting damages sub- 
sequently. 

The antitrust laws should perhaps be also further amended in order 
to make consent judgments or consent decrees prima facie evidence of 
violations in subsequent private damage suits, Just as in cases of judg- 
ments after litigation and trial. 

Dr. Louis B. Schwartz, professor of law at the University of Penn- 
sylvania Law School, has suggested that the Department of Justice 
should be required to publish an opinion accompanying each proposed 
consent decree stating the Department’s case, the defendant’s proposal, 
and the reason for the Department of Justice acceptance of the par- 
ticular compromise. I think such a suggestion if adopted would be 
exceedingly helpful. 

The hearings on the A. T. & T, consent decree revealed a number of 
matters that were noted in remarks I made which can be found in the 
pages of the Congressional Record. However, I wish to refer to a 
particular unfortunate effect of the decree entered in that case. 
Actually thousands of small-business people who are engaged in the 
furnishing of private mobile radio communication systems will be 
adversely affected by being unable to overcome the ruthless competi- 
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tion of the A. T. & T. entering into the new field which was thought 
as being barred to the Bell companies. Should H. R. 427 have been 
the law, it appears that the court would have been informed of some 
of the unfortunate consequences such a consent decree would have 
upon a large segment of the small-business population. 

In regard to the recently entered consent decree in the United Fruit 
Co. case, it seems that its terms will probably not be too helpful in 
ameliorating the conditions described in the complaint. Again, if 
H. R. 427 would have been the law, it would have afforded persons 
and firms concerned by such degree, an opportunity of giving to the 
court testimony which might possibly have changed its terms and 
resulted in a different and possibly more effective decree in the interest 
of the small-business people and the consuming public. 

A consent decree not only involves the particular defendants, but 
more often, has a profound impact upon countless small-business 
people and the public. Therefore H. R. 427 appears to be very much 
in the public interest because it would afford an opportunity to per- 
sons who might be affected by any of the provisions of such decree or 
judgment to appear in court or before the Federal Trade Commission, 
as the case may be, to present testimony that could not otherwise be 
obtained. This will give the courts or the Federal Trade Commission 
an opportunity of placing in the scales the complaint on one side, and 
the proposed relief on the other, and also give them a far better 
understanding of the probable public consequences of such a consent 
settlement. Then the ultimate final judgment or order could, if neces- 
sary, be changed as dictated by the newly adduced evidence of the 
intervenors. The fact that H. R. 427 has the full approval of the 
Judicial Conference of the United States, a group composed of Fed- 
eral judges, speaks most eloquently in favor of the merits of this 
measure. 

Senator Humpnrey. I am expecting to have a couple of my col- 
leagues here, Judge Arnold, and I wanted them to share in this ex- 
perience of listening to your testimony. 

I think we will proceed to call you to testify, Judge Arnold, and I 
am sure there will be others here in a moment. 


STATEMENT OF HON. THURMAN ARNOLD, ATTORNEY AT LAW, 
WASHINGTON, D. C., FORMER ASSISTANT ATTORNEY GENERAL, 
ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Arnoxp. Mr. Chairman, I want to apologize for being com- 
pletely unprepared. I have been in court down in New York on an 
antitrust case almost continuously since December 3, and I can only 
give you some off-the-cuff remarks. 

I think I will start out with the fundamental nature of the problem 
because it is often misconceived. 

There has been tremendous revolution in this country—the indus- 
trial revolution of the 20th century. 

In the 19th century the revolution consisted of the building of fac- 
tories and steamboats and railroads and tangible things, and the con- 
duct of business was personal in the hands of people like John D. 
Rockefeller. 

Now, we have invented the art of organization. You can say it 
started with Henry Ford, but the wealth in this country and the world 
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today no longer consists of tangible things; it consists of organization. 
Indeed, Germany owes its competitive advantage today over England 
to the fact that’ their factories were all bombed out, and that they 
could build new ones. 

We have discovered the art of invention. There is no flash of genius 
any more. There are tremendous organizations of funds and per- 
sonnel. An invention is no longer a search for a needle in a haystack. 
The haystack is all divided up and you are bound to find the needle 
if you have the organization. Nothing like it in the history of the 
world has ever occurred before. Human organization is the real 
wealth and the country that is able to form the great organizations 
succeeds. 

These organizations depend on loyalties, and discipline, and train- 
ing of many people. 

You cannot build them up in a minute. You cannot replace them, 
and they are capable of the greatest production the world has ever 
seen. 

However, this is also true: A man like Hitler, by changing one man 
at the top of any tremendous organization, can make it work for him 
just as well as it works for anyone e else. 

It is a great tool of dictatorship, but in the democracies—particu- 
larly in the United States—we have not disciplined it. We have not 
housebroken the great organizations. It is not a question of blaming 
anybody. The simple fact is that we have not absorbed the great 
organizations into our economy. 

Fundamentally the great organizations are cannibalistic. United 

States Steel, which has a tremendous or ganization to make ingots and 
the like, swallows up many smaller organizations by doing things 
‘which the smaller organizations could do just as well. There is no 
reason in the world why United States Steel should attempt to do what 
can be done in Pueblo, Colo., by smaller organizations—for example, 
making nails. 

The motion picture companies want to make pictures which take a 
great organization ; but they also wanted to run the theaters. 

As I say, United States Steel wants to make nails in Pueblo. They 
have integrated from the bottom to the top. They have the coal mines 
and it is an integrated organization. They attempt to sell without 
buying. They w ‘ant to do e everything. They want to do what can be 
done loc ally as wellas what they alone can do. 

Now that is not a moral problem; it seems throughout the history 
of the world every great power has wanted to sell without buying. We 
think too much in terms of money and too little in terms of production. 
And what happens? 

It happened during the depression. It is happening now. I used 
to practice law in Laramie, Wyo. I had some clients out there that 
I was pretty happy with. There was the Midwest Oil & Refining 
Co.; it is now part of Standard of Indiana. There was my fr iend, 
Lyne ‘+h, who owned a theater; it is now part of the Fox organization. 
There was the Acme Cement Plaster Co., now part of Celotex. The 
net result is there is nothing left of that State, of my town, and very 
little, increasingly less, in the West and South which is not absentee- 
owned. 

What is the meaning of that ? 
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It means that there are only salaried people in those towns. The 
money is being sucked off into New York and elsewhere. It does not 
stay in these towns. 

As a result these towns do not accumulate independent capital. They 
do not have people who can endow the local institutions, the hospitals 
or anything of that sort. They do not have the capital to start new 
businesses. Suddenly they stop buying, and then what does the great 
organization do? The great organization does not lower prices be- 
cause there is a reduction in demand. The great organization cuts 
production, and, of course, all wealth is production. People are laid 
off, and the spiral starts. 

How serious is the spiral today? I do not know. But there is no 
question but what the spiral has started. The independent business- 
man is important because he is the source of purchasing power, 
and if he is gone and centralization occurs, that purchasing power 
goes. The tendency of a great organization when purchasing power 
goes is not to lower prices. It is to cut production. That is always 
seen in administered prices. 

I do not know why, but businessmen are not philosophers; they are 
organizers, and that is what happens. 

Now what is the answer to this problem? I have a philosophical 
suggestion to make, as a result of my experience with one of my clients, 
Coca-Cola, with whom I am retained in a very minor capacity. Let’s 
examine the type of organization represented by Coca-Cola, because 
I think it offers a very helpful suggestion of what can be done with 
respect to this problem of size and integration. 

The problem of size is a very difficult one because if an organization 
stops growing it usually goes backward. I do not think that anyone, 
antitrust laws or anything else, should interfere with development. 

It is the elimination of smaller businessmen and capital in smaller 
communities through integration that is the great evil. It is more of 
an evil than the price fixing on a horizontal level, more of an econome 
evil because if prices are fixed for a while, sooner or later those prices 
are going to have to come down. But integration, once accomplished, 
cannot be easily undone; it is awfully hard to ever put the independent 
businessman back. 

If I may go ahead with this—— 

Senator Humpurey. Could I ask you at this point, Judge Arnold, 
you mentioned that this integrated type of operation or this integrated 
type of organization has resulted in what I think you termed a sit- 
uation in which there is no buying. It is producing and selling. 

But isn’t there a sense that there is buying within the organization 
which permits profit levels and at times our tax laws permit a usable 
level or a beneficial level insofar as the tax laws are concerned ? 

Mr. Arnop. Oh, yes. 

Senator Humpurey. Go ahead. 

Mr. Arnotp. In fact, I would say as a matter of fact the tax laws 
in many ways are absolutely counter to the antitrust laws. But in 
any event, it prevents the accumulation of capital in the West and 
South and creates this absentee ownership. What we must do with 
this problem of size is to invent some kind of incentive by which the 
great organization is compelled to push wealth into the outlying areas, 
which the outlying areas would not have otherwise, and I will give 
you a type of organization, Coca-Cola, which does that. 








ANTITRUST ENFORCEMENT 163 


After the First World War, Pepsi-Cola came into the picture so 
that Coca-Cola’s trademark lost most of its monopoly value. At that 
time Coca-Cola had a lot of franchises in various towns. and it started 
to cancel them. In doing so it followed the tendency of organizations 
who ask, “Why should we not have this money which the local markets 
are produc ing?” Then new management came into Coca-Cola, headed 
| Bob Woodr uff, who is one of the great competitors of our time, and 

you invested money in Coca-Cola then I do not know how much 
tt you would have, but it would be a very great deal. 

That'is when Coca-Cola was broke. Woodruff adopted a policy of 
doing what Coca-Cola alone can do—make sirup and advertise, and 
create a demand forthesirup. It owns a few of its bottling companies, 
due to complicated circumstances which I am not goin into here, but, 
by and large, Coca-Cola does not own any of its bottling plants. It 
only makes. sirup; the franchises to bottle Coca-Cola are left in the 
hands of local businessmen. 

In the West and South I imagine that one of the largest incomes 
of a man in a State would be the Coca-Cola bottler who is an inde- 
pendent local businessman, who can endow local universities and 
build up the capital. 

Take another instance: Coca-Cola is the largest sugar buyer in the 
world and it does not own a sugar plantation, not a single one. It 
creates the demand for sirup and that demand for sirup which it cre- 
ates in turn creates locally a market for sugar. Coca-Cola is also the 
largest buyer of bottles in the world, but it does not own a bottle 
manufacturing plant. The whole tendency of this effort which Coca- 
Cola is making to sell its sirup is to create local wealth. 

It is very interesting to note that a few years ago the French legis- 
lated against Coca-Cola. The winegrowers and Communists deter- 
mined to suppress Coca-Cola. 

The Communists did not like the symbol of Coca-Cola and wine- 
growers did not like Coca-Cola’s competition with their wine. That 
only lasted about 6 months. Why was that? 

Because some Frenchmen were making money out of Coca-Cola. 

France was getting richer because of this tremendous organized 
effort of Coca-Cola. Coca-Cola was exporting wealth. 

Now that possibly furnishes us a broad picture. 

I do not think we should interfere with efficiency which comes from 
size. I am not talking about acquisitions. I am talking about size. 
But we should see that the power which the size gives should not be 
utilized to get into side industries which prevent the organizations 
from channeling capital into local businesses which can do the job 
just as well, if not better, and there, I think is a broad picture of what 
you ought to be shooting at in this problem of size. 

[ suppose in the me aking of steel, I suppose almost any product, if you 
study it enough, has a manufacturing function which only the large 
corporation can perform. The aim, in general, of the antitrust laws is 
to see that the control over that function is not utilized and extended 
by a great corporation to perform functions which they should not do. 

The most important thing in preventing absentee ownership, which 
I think is the greatest economic evil of our concentration of power, is 
to see that integration is stopped, and there is no reason in the world 
why appropriate laws and appropriate phraseology cannot be gotten 
up so that integration can be dissolved. 
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It can never be expressed exactly. The antitrust laws must be a 
kind of a charter of freedom, as Chief Justice Hughes said, enforced 
by sympathetic judges. I have no confidence that they can be enforced 
by Commission or so-called experts. 

I think that the antitrust laws, even though their enforcement has 
varied with each administration, have been a brake on—not a positive 
force—but a brake upon the monopolization of this country. 

At least in this country we are competitive minded. We do sit 
here in this committee and try to think up ways to create competition. 

If you go to England, you will find an entirely different attitude. 
Canada is just waking up. Curiously enough one of the best jobs was 
done in dissolution in Germany by the Anticartel Commission which 
the United States dominated, but there of course it was easy. 

You did not have any constituents to deal with. They were all 
Germans and you could split them up as you pleased. But I think that 
the present ascendancy of Germany on the economic front is due in 
large part to the dissolution which occurred during the period of the 
Alhed High Commission. 

Now, getting more practical about what is needed in enforcement of 
the antitrust laws, I am going to first speak about what the chairman 
mentioned regarding the little independent businessman not bringing 
suit. 

I do not think anybody has a realization of the cost of those suits. 
I have been trying an antitrust suit in New York. The record in the 
case now totals 6,000 pages, and my client has spent over $100,000 for 
preparation and the costs of trial alone. 

If anybody comes to me and wants to sue a great corporation under 
the antitrust laws I tell them, “Just forget about attorneys’ fees for 
the moment. Have you got $25,000 to put on the line immediately for 
expenses of depositions and things of that sort ?” 

Under our discovery procedure, there is no limit to the time which 
a great corporation can keep you in court. 

In the case that I have up in New York, there were over 6,000 pages 
of depositions, mostly taken by the defendant. Copies had to be 
obtained and paid for by the client. Some effort has got to be made 
to study how we can reduce these costs. 

The antitrust laws do require the defendant to pay a reasonable 
attorney’s fee, but plaintiff must get damages to obtain those at- 
torneys’ fees. 

If you proceed with a suit in equity, and get an injunction you get no 
attorneys’ fees under the law as it now reads. So I suggest for the 
committee’s consideration that the statute be amended so that reason- 
able attorneys’ fees be allowed when the court grants an injunction, 
even if damages are not available. I think you could thereby encour- 
age small-business men to undertake injunction suits. 

Now another thing I want to advert to and that is consent decrees. 
When I came from Yale to the Antitrust Division, I was enthusiastic 
about the possibilities of consent decrees. I wrote a chapter in one of 
my books praising them. My friend Judge Barnes, for whom I have 
great admiration—I think he is one of the best men to serve in the Anti- 
trust Division for a long time—likes them too. He made a speech in 
New York saying in effect when the Government could obtain favor- 
able concessions from the defendant why not settle it as in private 
litigation. 








ANTITRUST ENFORCEMENT 165 


It is an appealing theory, but my experience since I came in the 
Antitrust Division leads me to believe that consent decrees are irre- 
sponsible regulation of business which in 9 cases out of 10 will put a 
semigovernment approval upon a way of doing business which is 
actually antithetic to the antitrust laws. 

Senator Scuorpre.. Judge, might I ask you there what would you 
substitute for or what would you advise legislatively should be, what 
policy or what method should be pursued if we eliminated consent 
decree / 

Mr. Arnowp. A very simple policy. You cannot eliminate people 
consenting to judgments. All you need to do, however, is to say that 
if a consent decree is entered it is prima facie evidence in a suit for 
treble damages of the allegations in the complaint and the whole 
consent decree would disappear. A litigated decree now has that effect 
but a consent decree does not. 

The evil of the consent decree, and I signed some bad ones, arise in 
this way. As the head of the Antitrust Division you receive some real 
complaints about the practices of a particular company. You do not 
know the industry, but you put some people on the problem. I thought 
mine were very skilled, and I thought I knew something about the 
subject. But without the experience, without the expertise, in the 
particular industry, you just don’t have the knowledge to draft a 
decree which will solve the problem. I sought to eliminate that by 
having the courts, before any consent decree was issued, hear some of 
the complaints in the industry. 

The difficulty with that is, of course, that the courts do not like to 
do it. The complainants are deemed to be strangers to the suit who 
have no standing before the Court. The complainants, moreover, do 
not like to hire a lot of attorneys and statisticians. Half the time all 
they want is just a feather bed under themselves. So the consent 
decree goes through pretty much under pressure of the great concern, 
because if they once lose the case, then they are faced with treble 
damage suits. 

The treble damage suit is an enforcement device of tremendous 
importance. 

Antitrust enforcement by the Government varies, but the treble 
damage suit is always a threat and if it were not for the treble damage 
suit, the Government would not get many of these consent decrees. 

If you would simply amend the statute to make the consent decree 
prima facie evidence of the violation of the law charged in the com- 
plaint—if you just put that in the section—then the consent decree 
would have real meaning. 

You would not have very many of them, not nearly as many as now. 
Moreover, those that were entered would be adjudicated. They would 
be thought out in court, with evidence, and courts would listen to them. 

When I was in the Antitrust Division I sought to remove the hazard 
of ill-considered consent decrees by announcing a policy that all suits 
should be criminal suits, and for a while I maintained that policy. 

Now it is practically gone. Only a very few suits are criminal 
suits. I suppose, if selections are made honestly, no one knows why 
one should be selected as civil and one as criminal. 

So I think it is most important that the regulation of industry which 
the consent decree really is, should not be accomplished by peoplewho 
are not of the industry or really familiar with its problems. 
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One factor which motivates the consent decree is the very human 
fact that the people in the Antitrust Division want to build up a record. 
They have to go before the Appropriations Committee of the Con- 

ress, and if they have got a lot of cases it sounds pretty good. The 
Appropriations Committee never notes what kind of cases they are; 
it doesn’t have the time to go into them. 

The number of personnel is small—much too small, I feel—so that 
unconsciously if anybody can get rid of a 6-months’ trial by a consent 
decree the Division will have impressive statistics of the number of 
cases handled to show to the Appropriations Committee. This desire 
to impress the Appropriations Committee with the magnitude of the 
Division’s efforts creates consent decrees for big people, and prose- 
cution for little people. 

I think some of the prosecutions of the Antitrust Division in the 
ast crucial years have been very questionable because they have been 
irected against small-business men. I represented the Nationwide 

Trailer Rental System Association. They own one-way trailers. The 
association works this way: A businessman buys trailers; he has 
an associate in Chicago. A customer comes in and uses the trailer to 
move something to Chicago. Then the associate in Chicago had a 
customer who uses it to move to another city. Pretty soon you have 
something like freight-car pools all over the country. The association 
consisted of small-business men owning trailers. They had about a 
third of the trailer business. 

The association was prosecuted by the Division, and they were told 
to admit anyone who applied to the association. After the case was 
tried, I filed a motion for a rehearing, and told the court that they 
could not compete with the one integrated concern in the field if they 
had to give trailer franchises to everyone who applied. 

The association decided to integrate. They formed a single cor- 
poration, which of course can choose its customers. 

Do you know how much the assets were?, They were $10,000 mostly 
in adding machines and furniture and one thing and another of the 
central offices. 

Now there was the whole force of the Department of Justice, pur- 
suing on perhaps a sound theoretical basis, a very small business group. 
This is the way that the Division creates an imposing record of cases— 
by entering into consent decrees with large companies and by prose- 
cuting the small-business men. 

I do not say that is done deliberately, but those are the natural pres- 
sures. If the Division’s lawyers had been busy trying a very large 
case, they simply would not have had the personnel to go after a small 
person. 

There is not a single suit now pending for dissolution under the old 
antitrust laws. There are some suits against mergers under section 7, 
but not any single suit pending as there was against United Fruit. 

The United Fruit case was settled recently by consent decree. I 
am not familiar with the terms of the decree but I do know that many 

eople are very much dissatisfied with it. They do not believe that 
it will substantially affect United’s monopoly power over small jobbers. 

In my view pressure should be generated for more dissolution suits. 

Now, another thing to which I would like to call to your attention 
is this doctrine which has grown up in courts without any particular 
legislative sanction called “primary jurisdiction.” 
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The recent suit against the RCA I think is excellent as an antitrust 
prosecution from what I know about it. I am talking extempora- 
neously from what I generally know. 

Senator ScHOEPPEL. Surely. 

Mr. Arnotp. And I want to go over it and see if some of my facts 
are correct. 

Senator Scuorrren. That has been the practice of the committee, 
and Judge, let the record show that you may have that opportunity. 

Mr. Arnoup. This is as I have read it, and it has been in the news- 
yapers and one thing and another, but it will do as an illustration any- 
10w, even if my facts are not entirely correct. 

Westinghouse was forced to sell a television station it owned to RCA 
after RCA in effect told W estinghouse : “How happy would you be if 
NBC affiliation was taken away from you?” And Westinghouse said : 
“Not very happy.” As I understand it, evidence of that was brought 
before the Federal Communications Commission, and nevertheless 
they approved the transfer. 

The Antitrust Division then brought a suit against the RCA, and 
the court said: “Primary jurisdic tion is in the FCC; ; you cannot bring 
your suit, even though it would be a violation of the antitrust law, 
‘because primary jur isdiction has been given to the FCC.” 

Consider such commissions as the Interstate Commerce Commission, 
which has been a regulatory commission since 1887. The railroads 
are now saying—and they may well be right—“There is too much regu- 
lation of the railroads. We are now entirely competitive. We are 
competitive with the airlines and trucklines. We would like to get 
rid of some of that regulation.” 

I do not, however, hear the railroads saying they would like to be 
subjected again to the antitrust laws. If they were, I would say that 
would be a very happy situation. 

Again, trucking competition is sorely limited by the ICC regula- 
tions. You cannot go into the trucking business competitively with- 
out getting a certificate from the ICC. They are very difficult to get. 
You are hammered on all sides and the primary jurisdiction is in those 
commissions. 

I do not want to pursue this much further, but I think an investiga- 
tion of how much we can take away from the jurisdiction of com- 
missions and put back into the private businesses, subject to enforce- 
ment of the antitrust laws, should be examined very carefully. 

In general, I would think that this committee ought to go very 

care fully into the question of some sort of formula which would pre- 
vent integration, and per haps the formula might be obtained from an 
examination of Coca-C ola, which certainly has inspired competition 
all over. 

If I may revert to Coca-Cola again, one of the interesting things to 
i competitive-minded person is the results of Coca-Cola’s vending- 
machine policy. 

Coca-Cola discovered that actually they were better off if they sold 
competitive drinks in Coca-Cola vending machines. You will notice 
if you go to any airport you will see not only the old Coca-Cola ma- 
chines, but the new machines which sell Coca-Cola and other beve ‘ages 
as well. 
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They have competitive drinks of Pepsi-Cola, and I asked an official 
why that was. And he said: “We woke up to the fact we are competing 
for the trade in sugar and water drinks. If somebody wants a Dr. 
Pepper, and he walks up to a machine and cannot find it, and goes to 

et a bottle of beer or a cup of coffee, we may lose the sugar and water 
1e is drinking. We must develop the market with which we compete, 
and, unquestionably, Pepsi-Cola advertising is helpful to Coca-Cola 
and Coca-Cola advertising has helped Pepsi-Cola.” 

I think the model of Coca-Cola might well be studied in the ques- 
tion of what is the function of the great concerns in every industry. 
In the case of Coca-Cola, except for the manufacture of the syrup 
and the creation of the demand for Coca-Cola, its functions can be 

erformed locally. In steel, I just do not know how much can be 
lett tosmall local business. Buta study should be made and principles 
of law laid down by which integration could be attacked, particularly 
where the large concern is seeking to control operations which could 
be better done + independent and local people. 

Now, as to the dissolution suits, certainly no one would want to dis- 
solve a concern which had acquired and maintained its power over the 
market solely by efficiency and which had not used its dominant posi- 
tion to control the businesses of people who depended upon their prod- 
ucts or to exclude competitors. But certainly one looks with great 
suspicion, if you are antitrust-minded, about the acquisition of a 
dominant power by buying up other companies. There is a real 
problem about what can be done about that. For instance, if a con- 
cern is going bankrupt, and the large concern is the only party to 
whom it can sell out, it is pretty hard to say that it should not be al- 
lowed to sell to that party. The courts have recognized the right to 
buy in this situation. 

enator ScHorprreL. Judge, would you have some observation— 

Mr. Arnotp. I am talking extemporaneously and I am running out 
so I want to be broken in on. 

Senator Scuorrren. In a number of instances we have observed 
where there have been consolidations of concerns, for instance, say, 
there was a very strong partnership or some kind of a relationship, 
maybe not exactly strictly a corporate relationship, and even though 
it was a corporate relationship, it was closely held, that the dominant 
factors and the majority stockholders in these concerns were getting 
upward in years, and the tax structure being what it is, have not you 
found in your vast experience that there is a contributing factor 
toward these companies selling out and selling to bigger concerns ¢ 

Mr. Arnotp. Oh, yes. I represented an oil company which was buy- 
ing a concern, they were very much concerned about the acquisition 
and whether it was legal or not, and I finally advised them it was, 
but the whole motivating force was the fact the fellow was getting 
old and he wanted to sell out and get a capital gain. 

I also represented a concern that wanted to get rid of one of its 
subsidiaries to spin it off, but it could not do so on account of the 
tax laws. 

Now I am not a tax expert, but the tax laws are not motivated en- 
tirely by revenue, and they are simply 





Senator ScHorpret. You draw a distinction there, which obviously 
there is a vast distinction 
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Mr. Arnoxp, I do think that the revenue that the tax people get and 
I have argued this with them from being completely antithetic to 
the antitrust laws, is peanuts. I am not an expert on it, but I think 
the tax laws should be drastically reformed to conform to antitrust 
policy. I do not know how drastic or what form the amendments 
should take but they should be made so as not to discourage dissolu- 
tion of companies. 

Senator Javirs. Senator Humphrey, Judge Arnold, has a question 
which I would like to put forward for him, if I may, and he refers 
to an article which you wrote for the Duke Law Review, Duke Uni- 
versity Law Review, back in 1940, which is entitled “Antitrust Law 
Enforcement, Past and Future,” and he, refreshing you with that 
reference, he wants to know this: Will you please say a few words 
about antimonopoly enforcement as a weapon to fight recession, fight 
our recession / 

Mr. Arnotp. I have, I think, covered that in general, but I will 
repeat it. 

One of the principal causes, I would say, is decline in purchasing 
power of States in which business is absentee owned to a very large 
extent. 

As I have said about by own State of Wyoming, there is not any 
local industry there of any consequence. ‘There are plenty of big 
corporations but the people who are in those corporations are salaried 
so that the money is constantly being sucked out of the West and 
South into industrial centers and particularly in New York City. 

Now if that process continues, of course we are going to have a 
very severe recession, because what happens is that purchasing power 
in Laramie, Wyo., goes down; there is less demand for steel; steel 
does not lower their prices; production goes down; they lay off people 
in steel, and I have always thought, contrary to many of my friends 
who are economists that the whole root of the great depressions which 
come is the mercantilistic policies of the great corporations in trying 
to not only do the thing they can do in large-scale operation but also 
do the functions more applicable to the small-scale corporations. 

Now we have—TI spoke of there being two worlds in that article 
which I completely forgot about, and there is a third world, an eco- 
nomic world, which has come up since the war, and that is the— 
well we might say, the world of fixed costs—which the large organiza- 
tions can always get back. Then there is the world of cost-plus. That 
is the world due to the operations of the Government. 

Now it is an astonishing thing to think that competitive enterprise 
cannot run the New York subway. It is an astonishing thing that 
competitive enterprises cannot provide low-cost housing, in all those 
areas as well as in defense, we have created situations where the 
Government has got to step in, thereby foistering a cost-plus world 
which again tends to strengthen the world of noncompetition and 
administered prices. 

I have sat through the war and I have seen small-business commit- 
tees and protective committees but the Government always wants to 
buy from big concerns. 

It is a matter of better salesmanship. It is a matter of more confi- 
dence, and that has done a tremendous amount to further centralize. 

You cannot have a large segment of your economy without pur- 
chasing power and avoid a depression. The Government, of course, 
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tends to throw in money, but if we do not have a war it never throws 
in enough. So I think that the monopoly situation is, in my view, 
one of the fundamental causes of depressions. 

I am not an economist, but I have listened to economists, and they 
do not agree with each other, so I ip my view with some confidence. 

Senator Javrrs. Judge Arnold, Senator Humphrey had another 
question which he feels you may have answered. 

Would a hesitant antitrust-enforcement policy tend to undermine 
the effectiveness of other possible antirecession measures, such as an 
expanded public-works program, reduced taxes, and other fiscal and 
monetary adjustments, or to put it another way, would not a vigorous 
antimonopoly program be a potent weapon to fight the recession ? 

Mr. Arnotp. I would be inclined to think that the use of the Anti- 
trust Division is not a positive policy. Itisa break. It isan attempt to 
keep the economy competitive. Let me illustrate by analogizing a 
restraint of trade toa dam. It keeps the water from going downstream, 
but if you drain the water from the stream and you then tear down 
the dam, you still do not obtain any water downstream. 

So that I would say that the Antitrust Division does not have a 
quick method of helping the economy out of any recession. 

Senator Javirs. Thank you, Judge. 

Senator Scuorprev. Was there anything further, Judge? 

Mr. Arnovp. I appreciate your having me over here. 

Senator Scnorrren. We appreciate having you here, Judge Arnold, 
and I, like Senator Humphrey, regret some other floorwork and some 
other subcommittee work kept me from being here when you first 
started your testimony. 

I believe that the next witness to testify is Chairman Gwynne of 
the Federal Trade Commission. 

Mr. Chairman, you may proceed. 


STATEMENT OF HON. JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION, WASHINGTON, D. C., ACCOMPANIED BY 
HARRY BABCOCK, EXECUTIVE DIRECTOR; EARL W. KINTNER, 
GENERAL COUNSEL; AND JOSEPH E. SHEEHY, DIRECTOR, BUREAU 
OF LITIGATION 


Senator Humrnrey. Do you have a written statement ? 

Mr. Gwynne. Yes, I do, Senator; I have a rather brief written 
statement. 

Senator Humpnrey. You may proceed, sir, and your full statement 
will be in the record. You may proceed any way that you desire, sir. 

Those of your associates that you want there, will you designate 
for the record ? 

Mr. Gwynne. Yes. Harry Babcock, for many years head of the 
Bureau of Investigation. now Executive Director. 

Next is Earl Kintner, General Counsel, and on my left is Joe Sheehy, 
head of the Bureau of Litigation. 

I appear here today in response to the request of your chairman, 
addressed to me on February 20, 1958, to state the views of the Federal 
Trade Commission regarding the relationship between governmental 
and private enforcement of the antitrust laws. 
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The Congress has long believed that the maintenance of competition 
is so vitally important to the Nation that it has : adopted, maintained 
and, from time to time, supplemented a policy of cumulative antitrust- 
enforcement methods. 

Thus, in antitrust we have two distinct types of proceedings pro- 
vided by statute and each has its important role in the maintenance of 
our competitive system: Governmental action through the Federal 
Trade Commission or the Antitrust Division of the ‘Department of 
Justice and private action under the Clayton and Sherman Acts. 

Governmental action may be injunctive or punitive. Similarly, 
private actions may be injunctive in nature under section 16 of the 
Clayton Act or punitive in the form of treble damages under section 
4 of the Clayton Act or section 7 of the Sherman Act. 

Our antitrust laws have strong roots in the common law. Thus, 
even prior to the enactment of the basic Sherman antitrust law in 1890, 
competitive abuses were actionable by private parties. The Sherman 
Act made the private cause of action statutory, in addition to providin 
for civil and criminal governmental action by the Attorney General. 

For the first 11 years “after the passage of the Sherman Act, govern- 
mental action was considered disappointing by some. One Sherman 
Act historian has remarked that not a single successful prosecution 
was brought during that period to terminate any of the big trusts. 
But there were two notable price and rate conspiracy cases, namely, 
Addyston Pipe & Steel and Trans-Missouri Freight Association. 

The tempo of public enforcement was quicken | by the arrival on the 
scene of the Nation’s first “trustbuster,”’ Theodore Roosevelt. In 
1903 the Department of Justice set up a separate staff to handle anti- 
trust matters. A number of landmark governmental case victories 
occurred within the next decade. These include the Northern Securi- 
ties, American Tobacco, and the Standard Oil cases. 

In 1914, Congress, still not satisfied with antitrust enforcement, 
decided to add a new approach to existing enforcement methods in the 

sation of the Federal Trade Commission. From a substantive stand- 
point, the important duty of the trade commission was expressed in 
section 5 which, as amended, provides : 

Unfair methods of competition in commerce and unfair or deceptive acts or 
practices in commerce are hereby declared unlawful. 

The Commission and the courts have often considered the question 
as to what is included in the language “unfair methods of competi- 
tion.” It has been held to include practices prohibited at common 
law, all practices which violate the Sherman Act, and many others. 

Less than 3 weeks after the enactment of the Federal Trade Commis- 
sion Act in 1914, the Congress approved the Clayton Act which pro- 
hibited certain specific practices and charged several agencies, includ- 
ing the Federal Trade Commission and the Department of Justice, 
with its enforcement. 

The Clayton Act represents a strong expression of faith by the 
Congress in the policy of cumulative enforcement methods. Section 
11 provides for enforcement by the Federal Trade Commission of 
sections 2, 3, 7, and 8, dealing with discriminatory pricing, exclusive 
dealing and tying arrangements, illegal mergers, and unlawfu! inter- 
locking directorates. 
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In addition, the Attorney General was empowered by section 15 to 
seek restraining orders against violations and in sections 4 and 16 we 
find an affirmance of the private right of action. Section 16 provides 
for private injunctions and section 4, in which I understand you have 
the greatest interest, provides for treble-damage actions. 

The basic relationship between governmental and private enforce- 
ment may be described as follows: 

The Federal Trade Commission, when it moves in an antitrust 
matter or in any matter, is motivated by the interest of the public. 
The private antitrust action represents an assertion of a purely private 
interest. Thus, the motive is the only serious difference between the 
two actions. The Commission acts only in the public interest against 
alleged unfair methods of competition. The Commission does not 
take action when an alleged violation of law is merely a matter of 
private controversy which does not tend adversely to affect the public. 

To put it in another way, possibly oversimplified, the Commission 
is charged with the responsibility for protecting competition rather 
than protecting any individual competitor. Of course, as a practical 
matter, it is clear that in protecting competition, the Commission does 
protect many individual competitors. 

In many cases, even where the brunt of a competitive practice 
appears to fall on a single competitor, the public interest may seriously 
be involved and may require action by the Commission. But though 
the basic motive may be different in the public and in the private 
action, the two types of action are complementary. <A successful 
Government prosecution relieves many private businesses from the 
adverse competitive effects resulting from a violation of the antitrust 
laws. At the same time, a successful private action carries out the 
antitrust objectives of the statutes and at the same time relieves the 
Government in many cases of the necessity and the resultant expense 
of taking action. 

Governmental and private enforcement activities are closely related 
and, in a sense, interdependent. The norms and the standards estab- 
lished in governmental cases often become the guideposts followed 
by the parties and the courts in subsequent private enforcement cases. 

When the Clayton Act was being debated in 1914, the purpose of 
section 4 was described as follows: 

We have taken, by these provisions, the business public into our confidence as 
allies of the Government in enforcing the antitrust laws, and given to the busi- 
nessmen of the country who are being imposed upon by unlawful combinations 
remedies by which they can recover their own damages. 

This subcommittee may be interested in the fact that in reviewing 
the Congressional Record, I noted at this point the word “applause” 
in brackets. However, I was somewhat disconcerted to see the word 
“applause” followed by the language: 
without waiting upon the slow and tortuous course of prosecution on the part 
of the Government. 

That statement was made in 1914, before the Federal Trade Com- 
mission had been activated. But it must be conceded that because 
of their complexities and importance, some of our antitrust cases down 
through the years have moved slowly. 

However, in recent years we at the Commission have made strenu- 
ous efforts to speed up the benefits resulting from our activites. We 
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have cut in half the average time in which our cases are litigated but 
much remains to be done. In can assure you that we are doing our 
best to continue this progress. 

While the inquiry of your subcommittee is aimed at determining 
the possible deficiencies of private enforcement of the antitrust laws, 
I understand that you would not be adverse to being informed of our 
views regarding certain respects in which public enforcement fails 
adequately to protect small-business men. I have in mind two defects 
in the Clayton Act, as amended, which prevent that act from being 
utilized to the greatest possible benefit of businessmen and consumers. 

The effectiveness of the Clayton Act, as amended by the Robinson- 
Patman Act, has long been handicapped by the absence of adequate 
postorder enforcement provisions. Existing law requires procedures 
which are laborious, time consuming and very expensive. The Com- 
mission must investigate and, after complaint, prove, on the record, 
violations of the act before a cease-and-desist. order may be issued. 

After the order to cease and desist has been issued, the Commission 
must again investigate and again prove violations of the order and of 
the act before the ( ommission can obtain a court order commanding 
obedience to the Commission’s order to cease and desist. 

Upon such proof, the court enforces the Commission’s order. Only 
then, if the respondent violates the act a third time, does he become 
subject to penalty. Thus, before a respondent can actually be pun- 
ished for violation of the Clayton Act, as amended by the Robinson- 
Patman Act, the Federal Trade Commission must conduct 3 suc- 
cessive investigations and must on 3 successive occasions prove 
violations of the law. This procedure is wasteful and uneconomic. 
Commission Attorneys who should be trying new cases are forced to 
spend thousands of hours in the almost never-ending task of trying 
to make old orders legally binding upon the respondents. 

Senator Scrorprer. Mr, Chairm: an, I assume you know there is a 
bill offered for some enlightened approach to this very thing. I hap- 
pened to remember that. 

Mr. Gwynne. I mention that in the next paragraph. 

Senator Scuoerren. Yes, I see. 

Mr. Gwynne. Lam certainly very much in favor of it. 

Senator Sparkman has introduced a bill which would fill the en- 
forcement void on Clayton Act orders. This bill, S. 721, cosponsored 
by Senator Thye and introduced on January 17, 1957, would put 
teeth into Clayton Act orders. A bill of similar intent, H. R. 8682, 
has been introduced in the House by Congressman Roosev elt. Passage 
of this legislation would result in more effective administration of the 
Robinson-Patman Act. 

Another serious loophole in the Clayton Act, as amended by the 
Robinson-Patman Act of 1936 and the Antimerger Act of 1950, is the 
lack of a provision which enables the Federal Trade Commission 
either to take action to prevent mergers prior to consummation or, 
after consummation, to take action to preserve the status quo. Expe- 
rience has shown that in many mergers the acquired competitor is com- 
pletely swallowed up and disappears as an identifiable entity. It is 


1S. 721, a bill to amend sec. 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease-and-desist orders issued thereunder, and for other purposes, intro- 
duced by Senator Spoarkmen (for himself and Senator Thye), January 17, 1958. (For text 
of bill see appendix 6, p. 195.) 








174 ANTITRUST ENFORCEMENT 


practically impossible thereafter to restore completely the preexisting 
competitive situation. Therefore, the Commission needs authority to 
initiate court action to enjoin consummation of the merger : and to 
prevent commingling of the assets, nm +:1gement and produc tive facil- 
ities—aptly described elsewhere as “: » imbling the eggs.” Prevention 
of mergers pending a determination of their ‘leg ality by the Federal 

Trade Commission would serve to avoid the ¢ -omplicated unscrambling 
process. 

In three cases involving threats to the Commission’s ultimate juris- 
diction to enter and enforce effective orders, the Commission has 
gone before the United States court of appeals in three circuits and 
has attempted to obtain injunctions requiring the respondents to 
maintain the status quo and thus to protect the Commission’s ability 
to enter effective orders. In the first case the Commission’s petition 
was summarily denied by the court. However, the Commission tried 
again in another court of appeals and while an injunction was not 
obtained, the Commission was successful in obtaining from the re- 
spondent a commitment that it would not significantly alter the 
status quo without 30 days’ prior notice to the Commission during 
the pendency of the Commission’s administrative proceeding. The 
third case resulted in a flat denial by the court of the Commission’s 
power to seek injunctions. 

In seeking such injunctive authority, the Federal Trade Commis- 
sion merely seeks power which is already available to the Depart- 
ment of Justice and to private parties by reasons of sections 15 and 
16 of the Clayton Act, as amended. It is interesting to note, particu- 
larly from the standpoint of your present inquiry, that the first 
court case uffder the Clayton Act, as amended by the Antimerger 
Act of 1950, was a private action for an injunction in the matter of 
Hamilton Watch Company v. Benrus Watch Company, Ine. (144 F. 
Supp. 307). Hamilton was successful in obtaining a temporary in- | 
junction restraining Benrus from voting the acquired stock. 

[I understand that one of the primary areas in which you are in- 
terested is the present lack of private remedy for violation of section 
3 of the Robinson-Patman Act. Known more familiarly at the time 
of its enactment in 1914 as the Borah-Van Nuys amendment, section 
3 of the Robinson-Patman Act prohibits price discriminations gen- 
erally, geographical price discriminations and selling “at unreason- 
ably low prices for the purpose of destroying competition or elim- 
inating a competitor.” In two recent cases the Supreme Court held 
that a private cause of action does not lie for practices forbidden 
only by this section: Nashville Milk Co. v. Carnation Co. and Safe- 
way Stores, Inc. v. Vance. However, to the extent that such prac- 
tices also constitute a violation of section 2 of the Robinson-Patman 
Act, they are actionable by private parties and, of course, by the 
Federal Trade Commission. 

Speaking generally, it would appear that these Supreme Court 
decisions hold that only the last clause of section 3, relating to sales 
at unreasonably low prices in order to destroy competition, lacks a 
private remedy since both general and geographical price discrimina- 
tions would usually constitute violations of section 2 as well as sec- 
tion 3. 

It should be noted that this Supreme Court holding does not affect 
governmental action. The Department of Justice has full authority 
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‘to enforce section 3 of the Robinson-Patman Act and while the Fed- 


eral Trade Commission does not and cannot enforce section 3 as such, 
I feel it is safe to say that any practice which violated section 3 of 
the Robinson-Patman Act, as presently written, would constitute 
either a violation of the Federal Trade Commission Act or of section 
2 of the Clayton Act or both. 

Insofar as sales at unreasonably low prices to destroy competition 
are concerned, our action would lie under the unfair methods of com- 
petition provision of section 5 of the Federal Trade Commission Act. 

On the question of the advisability of amending the law to estab- 
lish a private cause of action for any violation of section 3, I wish to 

assure this subcommittee that the Federal Trade Commission has no 
objection. 

I feel that I may sum up this statement by remarking that the pri- 

vate antitrust action represents a combination of traditional private 
compensatory legal action with our national antitrust policy. Many 
notable antitrust decisions have resulted from private cases. With 
particular reference to the Robinson-Patman Act, one very recent 
example is Moore v. Mead’s Fine Bread (348 U.S. 115). Looking at 
private enforcement from a somewhat selfish standpoint as a member 
of the Federal Trade Commission, I feel that one of the great virtues 
of private antitrust action is that such action supplements our own 

antitrust processes at the Commission and makes it unnecessary for 
the Commission itself to take action. This represents a considerable 
saving of money for the Government and enables the Federal Trade 
Commission to concentrate on hard core cases with the greatest pos- 
sible public benefit. 

That, Senator, concludes my prepared statement. 

Senator Javrrs. Mr. ( ‘hairman, I would just like to express my 
appreciation to the Chairman of the Federal Trade Commission who 
is a former colleague of mine in the House of Representatives and am 
very glad to see him here today. 

Thank you, Mr. Chairman. 

Senator ScHorrren. Do you have any further questions, Senator 
Javits? 

Senator Javirs. No. 

Senator Scuorpret. Senator Proxmire, do you have any questions ? 

Senator Proxmire. I have no questions of my own. I understand 
you have a question or two. 

Senator Scuorprent. Yes, Senator Humphrey, as was indicated a 
while ago, regrets he could not be here and he has asked, Mr. Chair- 
man, that I ask you these questions: 

Y esterday, Senator Humphrey expressed his interest in having the 
Federal Trade Commission bring up to date its 1934 investigation of 
the food industry. Here are the questions: 

Do you agree with Senator Humphrey’s belief that such a study 
should now be made by the Commission ¢ 

Mr. Gwynne. Well, I was not here, of course, when the 1934 study 
was made. 

I might say this, Senator, that a good bit of our time and money is 
spent in the food field. I think it would be fair to say that from two- 
fourths to a third of our time and money is spent in making some 
examination of the situation in food distribution. 
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Seven of the eighteen merger cases we now have on trial involve the 
food industry. 

In connection with the investigation we had to make in those cases, 
either in investigating or trying them, we have gathered quite a lot 
of information about food. We have thought ourselves of trying in 
some way to supplement that information. 

However, frankly, I doubt the advisability of spending much money 
on a long, overall investigation of an industry which could only come 
up with proof of something that at least I feel I know already—th: ut 
there is tremendous concentration in that field and concentration is 
still going on. 

If there could be some investigation geared to actual trials—the 
way to stop this thing is to get right on with lawsuits. 

enator ScHorrre.. Well, his second question 

Senator Proxmire. May I just interrupt there, Senator Schoeppel / 

Senator Scuorrrer. Surely, sir. 

Senator Proxmire. It seems to me that an exhaustive systematic 
investigation specifically of this integration in the food industry might 
be extremely useful, although I see your point, and I think it is an 
excellent point. If there is some specific trial in mind, some specific 
action in mind, that it can be more useful but I think what Senator 
Humphrey was thinking of was that—not just an ad hoc investigation 
of the kind that has been conducted but a thorough investigation of 
the entire field and of the integration in it specifically would be very 
useful to the Congress. 

Mr. Gwynne. I have no doubt it would be useful. Useful to the 
Congress and useful to us if the money were made available to do it 
but with the rather limited money we have, we think that we can use 
our money better in actual investigations that have to do with actual 
cases, 

Senator Proxmme. May I just reply by saying that I understand 
Senator Humphrey would like it to be said that he would make a 
fight and a hard fight to get the money necessary for this purpose. 

Mr. Gwynne. Well, we are not objecting on that ground, that being 
the situation. 

Senator Scnorrret. And in keeping with the spirit of that type of 
approach, the Senator has asked if you cared to express an opinion as 
to how large an appropriation would be necessary to complete such 
an investiga ation. 

Mr. Gwynne. I doubt if these gentlemen here could give you figures 
right now. We do have some information. For example, we have 
figures, some very interesting figures covering certain areas, but to 
make it a really complete study that you could rely upon would take 
quite a lot of time and money. I would be glad though to get those 
figures, I think we can get them. 

“Senator Scnorpret. If the other members of the committee present 
here agree, and subject to Senator Humphrey, who is chairman of this 
subcommittee, would you be kind enough, if you could, to furnish that 
for the benefit of the committee here, take more time and give us 
some information on about what you think the extent would be? 

Mr. Gwynne. Yes; we could. 

Senator Scuorrrey. Because I readily understand you would not 
want to give an offhand statement here on a matter that we might 
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want to pursue further, if we could have the benefit of what your 
judgment is, together with that of our associates might be helpful. 

Mr. Gwynne. I| think what you have in mind, Senator, is a compre- 
hensive study of the entire field of the distribution of food, some- 
what similar to the limited and localized investigations we have made 
from time to time in connection with specific investigations of cases. 

Senator Scuorrre.. That is what I so consider and that is what I 
have been so informed. I am sure that is in keeping with what the 
Senators have expressed. 

Mr. Gwynne. Yes; I can furnish you the best estimate we can get 
on that. 

Senator Proxmire. I would just add it would be along the lines 
of the 1934 study. 

Senator Scnorrren. Yes; I was pinning that back to the 1934 study 
and if you could, and we are requesting this on the part of the com- 
mittee here, could you also at that time submit what you would con- 
sider appropriate resolution or an appropriate approach to it? 

Mr. area We would be glad to do that also.’ 

Senator Javirs. Mr. Chairman, I have one question I would like 
to ask. 

Senator Scoorrret. Senator Javits. 

Senator Javirs. Thank you. 

I notice the Commission does not object to making a private cause 
of action for violation of section 3 of the Robinson-Patman Act. 

How would that tie into the better enforcement of the rules of fair 
practice which you gentlemen use in an advisory way in various in- 
dustries in the Federal Trade Commission ? 

Mr. Gwynne. Well, I think it would fit in very nicely. 

After all, this whole system of bringing a treble-damage suit is not 
only to give the injured party the right to recover his damages but 
it is also an adjunct to law enforcement and it has always been so 
considered. 

Now the Supreme Court has concluded that a rather small segment 
is not covered. I see no reason why it should not be covered the same 
as all the rest of it; and to answer your question directly, I would say 
it would have no bad effect on our practice. 

Senator Javirs. On the contrary, would it have a helpful effect ? 

Mr. Gwynne. It would have a helpful effect. 

Senator Javits. Thank you, Mr. Chairman. 

Mr. Struts. Judge Hansen this morning said he heartily supported 
S. 3079 which members of this committee put in to fill that loophole, 
let us say that loophole, in the private enforcement. You say you 
have no objection. 

Can you be stronger than that ? 

Mr. Gwynne. Yes; as far as I am concerned and I am sure every- 
one here would agree, let me put it his way: If I were here voting 
I would vote for it. 

Mr. Struts. Well, following through just one thing on that, Judge 
Hansen also pointed out four serious defects currently existing in the 
law as a result of that Supreme Court decision on the Nashville Milk 
case, and said that, for example, the United States would be—is now 


1 Material was to be supplied for the use of the commitee. 
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limited to proceeding criminally against violations of section 3 as a 
result. 

He said that section—criminal liability standards under section 14 
of the Clayton Act for individual directors are now restricting because 
they are not applicable to violations of section 3 of the Robinson- 
Patman Act. 

The liberalized and new provisions of section 12 have been adversely 
affected and the subpenas for any witnesses may run into the other 

judicial districts, would also be adversely affected or have been by the 
Nashville Milk case. 

Your statement on page 10 said it should be noted that the Supreme 
Court holding does not affect governmental action. It seems to me 
somewhat contrary to Judge Hansen’s testimony. 

Mr. Gwynne. I think this was limited to governmental actions so 
far as our agency is concerned. We do not have criminal jurisdiction 
and I was considering it pretty much 

Mr. Srurrs. Just of the FTC rather than Justice? 

Mr. Gwynne. That is right, and with reference to these private suits. 

Mr. Struts. Fine. Thank you. 

Senator Scuorrret. Any other questions on the part of counsel ? 

Senator Proxmire, any further questions ? 

Senator Proxmire. No. 

Senator Scnorpre.. I would like to have included in the record here 
before the record is closed today this matter submitted by the chairman 
here which I think is helpful to the committee, about the treble damage 
suits filed in the Federal courts, reading it there were 511 treble dam- 
age suits pending as of June 30, 1957, 188 were filed in fiscal year 1957, 
227 were filed in fiscal 1956, 209 were filed in fiscal year 1955, 113 were 
filed in the first 6 months of the present fiscal year as compared with 
88 filed in the first 6 months of fiscal 1957. 

Thank you very much, Mr. Chairman, and we appreciate your com- 
ing down before the committee. 

We will include in the rec ‘ord at this point a statement by Mr. Harvey 
Richards, Jr., of the Hygeia Dairy Co., Harlingen, Tex. 

This concludes the witnesses for this afternoon. Let the record show 
that this hearing will be recessed subject to the call of the Chair. 

(Whereupon at 4 p. m. the committee was adjourned, subject to 
call of the Chair.) 

(The statement referred to follows:) 





STATEMENT OF HARVEY RICHARDS, JR., HyGera Datry Co., HARLINGEN, TEX. 


In December 1954, we purchased a corporation in Corpus Christi, Tex., which 
was titled Karr Milk & Ice Cream Co., and which had formerly been titled Gris- 
ham’s Ice Cream Co., and through this purchase we became active in the Corpus 
Christi market. In January 1956, the Hygeia Milk Products Co. of Harlingen, 
Tex., was merged into the old Karr Milk & Ice Cream Co. corporation and the title 
of the old Karr Milk & Ice Cream Co. was changed to Hygeia Dairy Co. 

At the time of our entering the Corpus Christi market the companies operating 
there were the Carnation Co. and the Borden Co. and another independent known 
as Knolle Jersey Products Co. Carnation had entered that market only approxi- 
mately 2 years prior to the time we entered the market. 

Prior to the entry of Carnation into the Corpus Christi market the only dis- 
counts or discriminatory practices that we have been able to discover were by 
the Borden Co. in only a few accounts. These were under-the-table discounts. 
When Carnation entered the market they did so with under-the-table discounts far 
in excess of those of the Borden Co., and about the same time the Borden Co 
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stepped up their practice and later, in order to save or keep from losing a few 
accounts, the Karr Milk & Ice Cream Co. did give discounts to some 3 or 4 cus- 
tomers who had been offered discounts by the Borden Co. and/or Carnation Co. 
After we purchased the business in Corpus Christi, we discontinued the discount 
practice. As far as we have been able to determine, Knolle (the only other 
independent small business doing business in that market) was not giving dis- 
counts for milk until some time this year, 1957. I am confident that Knolle’s 
move in giving discounts was only for the purpose of saving the loss of accounts 
and business that were being taken by Borden, Carnation and Foremost. 

It was approximately about a year after we entered the Corpus Christi market 
that Foremost entered the market and they were giving excessive discounts, even 
greater than the Borden Co., at the time they entered and ever since they have 
been in the market. Their discounts have been on the same scale as Carnation. 

During the latter part of 1955 we employed General Research Co. to make an 
investigation in connection with the practices in Houston and the practices in 
the Corpus Christi market. This report is available for your information. 

Either very late in 1955 or the early part of 1956 Carnation and Foremost came 
out with a printed discount schedule which, as far as we can determine, was 
considerably in excess of the under-the-table discounts still being offered by 
the Borden Co. Our contention is that Foremost and Carnation entered this 
market with discounts far in excess of anyone else in the market for the express 
purpose of obtaining business and that the situation developed into a battle 
between the national dairies, very adversely affecting the independents in the 
market. In May of this year, in an attempt to protect our position in the Corpus 
Christi market and stop the loss of accounts due to discounting by Carnation, 
Borden and Foremost, we felt it necessary to establish some type of volume dis- 
count that could be made available to all customers, and this was done. The 
discounts were 2 percent, 3144 percent, and 5 percent. Five percent is the maxi- 
mum discount that we were giving until sometime in July of 1957. 

It was in July of 1957 that Bonham’s Grocery, a chain comprised of three gro- 
cery stores in the Corpus Christi market, introduced gallon jugs in the Corpus 
Christi supermarkets. They obtained these jugs from a small independent, 
Jersey Products Co., in Kingsville, Tex. 

Gallon jugs had been in the Corpus Christi market for quite a number of years 
but had only been in very small dairy stores which had practically no impact 
in the market. The Borden Co. at this time became very excited regarding the 
introduction of the gallon jugs and offered one of the larger chain operators and 
some of the other larger chain operators half-gallons of glass milk with a 10 
percent discount. Foremost Dairies about this same time reduced the half-gallon 
paper container 2 cents per half-gallon, which made it the same price as half 
gallons of glass in the market and, in addition, gave a 10 percent discount. His- 
torically, in the Corpus Christi market, milk in paper has been higher than milk 
in glass by 1 cent per quart or 2 cents per half gallon. Foremost’s move in re- 
ducing the price of paper to the same price of glass resulted in their obtaining 
a very large increase of sales through the supermarkets in Corpus Christi at the 
cost of Hygeia, Knolle and Borden. When we became aware of the practices 
of Borden and Carnation, we met the half-gallon price on glass by giving a 10 
percent discount on half gallons of glass. We maintained the original price on 
half gallons, making no attempt to meet Foremost’s competition. 

This condition continued about the same basis until around the middle of 
October, when Borden announced a 2 cents per half gallon increase in glass half 
gallons of milk, bringing their glass and paper half gallons to the same price 
wholesale. Shortly after this, Foremost raised their paper half gallons to the 
same price as Borden’s paper half gallons, and shortly thereafter we followed 
suit, hoping that the situation would clarify itself. I believe in Borden’s price 
announcement they took off their 10 percent discount, but Foremost failed to do 
so, and Borden reinstated their 10 percent discount and we followed suit. During 
all of this period these discounts were principally aimed at grocery or chainstore 
outlets by Borden and Foremost. However, it is my opinion that Borden was 
giving this discount based on volume ranging from 2 percent to 10 percent to all 
outlets that did sufficient volume to justify the discount, including cafes. We 
tried to follow as closely as possible the pricing and remain competitive with 
the Borden Co. This has proven very costly. 
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About the middle of November Borden announced a reduction in price to cafes 
only in the city of Corpus Christi, which resulted in a price comparison, as 
follows: 

ExHIsIT 16 














Hygela Borden | 
a i ie | $0. 84 $0.79 
a Ee cepanintiouaemieeen anaes . 60 . 56 | 
Sen ana Sd oo SEE SOT gf Pe ec abdalned | 55 . 52 


Apparently Borden’s sole purpose in this reduced price to cafes was to secure 
cafe accounts that we and Knolle were serving. This was emphasized in that 
Borden manager and sales personnel concentrated on soliciting our cafe accounts 
and were very critical of Hygeia in the process. In fact, they have made 
threats of bringing the same discount prices and price reductions into the Rio 
Grande Valley area that are in effect in the Corpus Christi area. As a matter 
of fact, they are the latest comers to the Rio Grande Valley and they are the 
only ones that have ever offered to give discounts in the Rio Grange Valley 
with the exception of Metzger’s Dairies who operated down here only a few 
months and then withdrew from the Rio Grande Valley. 


Price comparison 
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May 9, 1957: Hygeia put in sliding scale discounts to meet Borden’s. 
Foremost and Carnation were larger. Hygeia discounts: 


Percent 
ihe FES SE ae S/o a ee 2 
Ne cininloeanihss 3% 
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July 2, 1957: Price changed—up 1 cent per quart. 
Prices effective July 2, 1957. 
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August 15, 1957: Borden’s started discounting glass one-half gallons on 
sliding scale—maximum 10 percent on $15 daily purchase. Hygeia met this 
discount with: 


Percent 
Bi as teach a cede odin Mpc kati cin aaa i i a a Eh a 5 
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October 21, 1957: Borden raised price of milk in glass containers to the same 
price of milk in cartons, as follows: 


BN i idaho aa taf ce uni ani ai delat $0. 46 
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ta ss diacetate oapmcadaacctateecamiaanaal . 2314 
AUR ae Pn NE ners ctl st cates iliaceaibe mene . 2314 


October 21, 1957: Borden put in sliding scale discounts on every item except 
butter and eggs, maximum 10 percent on $30 daily purchase—did not combine 
stores—Hygeia met this discount Octoner 22, 1957, with: 


Percent 
I cancel clea eee a a eI ee 2% 
I rig oe I a 5 
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November 18, 1957: Borden lowered price on bulk milk 5 cents per gallon— 
skim milk bulk 4 cents per gallon, half-and-half 3 cents per quart. Knolle met. 

December 1, 1957: Borden lowered retail price on home delivery 2 cents per 
one-half gallon on homogenized, glass; 2 cents per one-half gallon on fortified 
milk, glass. 
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December 1, 1957: Prices in effect as follows—one-half gallon containers: 

















Borden’s Hygeia 
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Glass Paper Glass Paper 
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APPENDIX I 


LETTER FROM LEONARD L. SILVERSTEIN, ATTORNEY AT LAW, WASHINGTON, D. C., 
TO SENATOR HUMPHREY, ENCLOSING STATEMENT OF WILLIAM GOLDMAN BEFORE 
THE House WAYs AND MEANS COMMITTEE IN Support oF H. R. 4566. 


WasHIneTon, D.C., March 5, 1958. 
Hon. Husert HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade Prac- 
tices, Senate Select Committee on Small Business, Washington, D.C. 


Dear Mr. CHAIRMAN: We are following with great interest the activities of 
your subcommittee in connection with the enforcement and operation generally 
of private antitrust suits. Of course, one of the single greatest barriers in the 
first instance is that under our present tax laws any recovery may be practically 
confiscated by income taxes bunched in the year of recovery. 

We have previously presented our views concerning a more equitable tax treat- 
ment of private antitrust actions before the Ways and Means Committee of the 
House of Representatives. Our recommendations include: 

(1) Spread back of the compensatory portion of any antitrust award ; and 

(2) Exemption from income tax of the punitive portion of the award. 

For the information of yourself and your committee, we are enclosing copy 
of our testimony presented to the Ways and Means Committee and respectfully 
request that it be made a part of your record. 

We will be pleased to discuss this matter with you at any time personally or 
answer any questions you may have concerning this subject. 

Respectfully, 
COOPER AND SILVERSTEIN, 
By LrEonarp L. SILVERSTEIN. 


STATEMENT OF WILLIAM GOLDMAN IN Support or H. R. 4566 


My name is William Goldman. I am submitting a statement to this committee 
on behalf of Goldlawr, Inc., a corporation of which I am a stockholder and 
executive. Goldlawr, Inc., is a Pennsylvania corporation which operates the 
Erlanger, a legitimate theater in Philadelphia, Pa. In 1957, Goldlawr, Inc., filed 
an antitrust suit in Philadelphia against the Shubert interests, alleging that they 
had combined and conspired to monopolize the theater business in the United 
States, depriving the Erlanger of legitimate attractions as part of the conspiracy. 

I am also the principal stockholder and executive of William Goldman Theatres, 
Inc., a corporation which operates first-run and other motion-picture theaters in 
Philadelphia. This company won a pioneer victory in the antitrust field against 
the major producers and distributors, before the Government obtained the decree 
in the suit which it brought against the same defendants. William Goldman 
Theatres, Inc., is the company involved in the Goldman tax case referred to 
below. 

My statement is submitted in support of H. R. 4566, a bill which would amend 
the Internal Revenue Code of 1954 so as to provide relief with respect to the 
tax treatment of damages in antitrust actions. Under the bill, where damages 
are received as a result of an antitrust action or a settlement, the punitive 
portion of said damages would be excluded from gross income and the compen- 
satory portion of the damages would be spread back in effect over the period 
during which the violation is considered to have occurred. 


THE INEQUITY OF THE PRESENT TAX LAW AND THE NEED FOR RELIEF 


1. When the Supreme Court decided in 1955 in the Glenshaw Glass and 
Goldman cases that treble damage recoveries by plaintiffs in antitrust cases are 
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taxable as ordinary income in the year of their award or receipt, it created a 
serious deterrent to the prosecution of antitrust violations through private suits. 
The taxation of the entire treble damage recovery in 1 year can result in a 
tremendous tax burden to the successful plaintiff. In this respect, the policy of 
the income-tax law, as interpreted by the Supreme Court, is at odds with the 
Court’s interpretation of the policy of the antitrust laws. 

Recently, the Court stressed “* * * the public interest in vigilant enforce- 
ment of the antitrust laws through the instrumentality of the private treble- 
damage action” (Lawlor v. National Screen Service Corp. (3849 U. S. 322, 329 
(1955) )). The antitrust division of the Justice Department similarly has taken 
the view that the private antitrust suit plays an important role in insuring 
effective antitrust enforcement. For example, in a statement submitted to the 
antimonopoly subcommittee of the House Judiciary Committee on June 29, 1955, 
Robert A. Bicks, Esq., assistant to the Assistant Attorney General in charge of 
the antitrust division of the Justice Department, pointed out that complaints of 
antitrust violations are constantly increasing, while prosecuting staffs and 
appropriations for enforcement of the law, in contrast, have decreased, resulting, 
he concludes, in a need for increased reliance on private suits. He also pointed 
out that: “Private actions, however, do more than duplicate Government work. 
They may adjudicate practices not expressly covered by Government decrees, 
or they may help close the breach left by necessarily incomplete Government 
policing of decrees. And most important, private recoveries heighten the 
financial impact and consequently the deterrent value of both civil and criminal 
Government actions.” 

The public function served by the private suit is reflected in the rule of law 
that a private plaintiff may not recover under the antitrust laws unless he 
alleges and proves a public, as well as a private injury (Apex Hosiery Co. v. 
Leader (310 U. 8. 469 (1939) )). 

On the other hand, the private plaintiff faces great risks and tremendous 
financial burdens in the preparation and prosecution of an antitrust case. Mr. 
Bicks cites statistics to show that during the 5-year period from 1947 to 1952, 
private plaintiffs secured some satisfaction in but 134 of the 423 non-Government 
antitrust cases terminated in district courts. This means that in only 31 percent 
of private cases did plaintiffs secure any redress at all. This relatively small 
proportion of successful suits must be measured against the financial burden 
of undertaking such a suit. Thurman Arnold, in testifying before a subcom- 
mittee of the Senate Judiciary Committee in 1949, described the burdens of the 
private plaintiff in such litigation as follows: “In my own practice, people keep 
coming to me from all parts of the country with antitrust claims against some 
combination of corporations. I tell them that if they do not have $25,000 for 
the taking of depositions under the Federal rules, at least $25,000 just for costs 
and transcripts and traveling expenses, that they had better drop the suit. They 
will find themselves in the middle of the case without any evidence. * * * So 
in the ordinary case, the ordinary small-business man just cannot bring a suit 
for treble damages unless he has a very large sum of money or unless the Gov- 
ernment does it for him” (hearing on S. 1910, to amend the antitrust laws, 81st 
Cong., Ist sess., June 21, 1949, p. 3). 

It undoubtedly happens that many a prospective plaintiff, with a meritorious 
claim under the antitrust laws, aware of the substantial investment of time and 
money which he will have to make to prosecute a suit to a successful conclusion, 
is deterred from going ahead because of the reduction in his statutory reward 
by the present tax law, and thereby the Government is deprived of this important 
adjunct to its own enforcement machinery. 

in June 1955, following the Glenshaw Glass decision, the Justice Department 
wrote to the Commissioner of Internal Revenue, expressing its concern “with any 
tax situation which might discourage filing such suits and encourage the violation 
of the antitrust laws.” This letter went on to point out that “while a successful 
plaintiff must pay income tax on recoveries, we think we may properly call to your 
attention our belief that antitrust policy would not be vindicated if defendants in 
such suits were placed in a more favorable tax position than a successful plain- 
tiff.” This refers to the fact that while the successful plaintiff is taxed on his 
total recovery in the year of its award or receipt, the defendant who has been 
adjudged in violation of the law, receives a corresponding deduction. The posi- 
tion should actually be just the reverse and the penalty recovered by the plaintiff 
should be a tax-free reward to encoursge such suits, while the payment of such 
a penalty should not be deductible to the violator. If that were the law, there 
would be no loss in revenue to the Government, and at the same time its anti- 
trust policy would be vindicated. 
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Even if the deduction allowed the defendant were not affected, however, 
the potential loss in revenue involved in exempting the penalty awarded from 
the income tax would be minimal. As Mr. Bicks pointed out, in his statement of 
June 29, 1955, although the number of private actions brought increased con- 
siderably since 1940, the percentage of successful suits has not been great and 
although some of the damage awards are substantial, it is apparent that in the 
aggregate they do not amount to a substantial sum taxwise from the standpoint 
of the Government. For example, Mr. Bicks points out that “actions terminated 
after trial between 1947 and 1951, produced some 15 damage awards for plain- 
tiffs. Of these, 7 topped $100,000 and at least 2 hit the $1 million mark.” That 
amounts to an average of no more than $600,000 in any one year. At the top 
corporate tax rate of 52 percent, the revenue involved is a little over $300,000 
or about 10 percent of the annual appropriation for Government enforcement of 
the antitrust laws through the Department of Justice in the same period. 

2. Wholly apart from the question of whether or not the penalty awarded 
to the successful plaintiff should be taxed, it is patently inequitable that the 
damage award should be taxed in the year of its recovery. Such an award usually 
covers a loss of profits over a long period of prior years. In all fairness, it should 
at the very least, be allocated over these years. The Treasury Department ex- 
pressed the view in the past that the prorating of income received from com- 
pensatory damages over the period of the antitrust law violation would in effect 
give special treatment to such recoveries in contrast to amounts received for 
breach of contract or patent infringement suits, and concluded that: “In the 
absence of a general review of the problems of averaging income, it does not 
seem appropriate to single out a particular form of income for an extension of the 
tax readjustment procedures” (letter to the Honorable Jere Cooper, chairman 
of the Committee on Ways and Means of the House of Representatives, with 
regard to H. R. 4566, which would have amended the Internal Revenue Code of 
1954, so as to provide relief in the tax treatment of treble damage recoveries 
under the antitrust laws). 

It has now come about that the refusal to allow allocation of an antitrust re- 
covery is the exception rather than the rule in this general field because the 
Internal Revenue Code of 1954 was amended in 1955 to allow the allocation of 
patent infringement recoveries. Thereafter, it was amended in 1957 to allow 
allocation of all awards in civil actions for a general breach of contract or breach 
of a fiduciary duty or relationship over the years involved. Consequently, it does 
not seem appropriate now to single out this particular form of recovery for 
denial of the equitable tax readjustment procedures which are granted to these 
other forms. Since the penalty is simply a reflection of the amount received 
by way of compensatory damages, if it is to be taxed at all, it should be subject 
to the same allocation. 

APPENDIX 2 


[H. R. 4566, 85th Cong., 1st sess.] 


A BILL To amend the Internal Revenue Code of 1954 so as to provide relief with respect 
to the tax treatment of damages in antitrust actions 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (A) part III of subchapter B of chapter 
I of the Internal Revenue Code of 1954 is hereby amended by renumbering sec- 
tion 121 as section 122, and by inserting after section 120 the following new 
section : 


“SEC 122. PUNITIVE DAMAGES IN ANTITRUST ACTIONS. 


“Gross income does not include amounts received as punitive damages as the 
result of an action (or the settlement of such an action) under the antitrust laws 
of the United States.” 

(B) The table of sections for such part III is hereby amended by striking out: 


“Sec. 121. Cross references to other acts.”’ 
and inserting in lieu thereof : 


“Sec. 121. Punitive damages in antitrust actions. 
“Sec. 122. Cross references to other acts.” 


Sec. 2. (A) Part I of subchapter Q of chapter I of the Internal Revenue Code 
of 1954 is hereby amended by renumbering section 1305 as section 1306 and by 
inserting after section 1304 the following new section: 
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“SEC. 1305. COMPENSATORY DAMAGES IN ANTITRUST ACTION. 


“If an amount representing compensatory damages is received by a taxpayer 
during a taxable year as the result of an action (or the settlement of such 
an action) under the antitrust laws of the United States, then the tax attrib- 
utable to the inclusion of such amount in gross income for the taxable year shall 
not be greater than the aggregate of the increases in taxes which would have 
resulted if such amount had been included in gross income in equal installments 
for each month during which the violation of the applicable antitrust law is 
considered to have occurred.” 

(B) The table of sections for such part III is hereby amended by striking out: 

“See. 1805. Rule applicable to this part.” 
and inserting in lieu thereof the following : 


“Sec. 1805. Compensatory damages in antitrust action. 
“Sec. 1306. Rules applicable to this part.” 

Sec. 3. The amendments made by the first section of this Act and section 2 
shall be effective as if they were a part of the Internal Revenue Code of 1954 
on the date of enactment. 

APPENDIX 3 


LETTERS IN SUPPORT OF S. 3079 FRoM SMALL-BUSINESS CONCERNS 


HyGerA Datry Co., 
Harlingen, Tewv., February 7, 1958. 
Hon. JOHN SPARKMAN, 
United States Senator, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR SPARKMAN: Permit me to congratulate you on the speedy action 
that you have taken in the introduction of Senate bill 3079, to correct the action 
of the Supreme Court regarding section 3 of the Robinson-Patman Act. 

It appears to us in the South that in order to get justice in these United States 
we can no longer depend on the Supreme Court as presently constituted, and we 
of necessity must look to our Senators and Representatives to guard against the 
infringements of the rights of the individual. 

Thank you again for your comprehensive speedy action in this respect. 

Very truly yours, 
HARVEY L. RICHARDS, Sr. 


ELM GROVE Datry, 
Richland Center, Wis., February 7, 1958. 
Senator JOHN SPARKMAN, 
United States Senate, Washington, D. C. 


DEAR SENATOR SPARKMAN: The small dairymen of Wisconsin wish to thank 
you for your efforts in making section 3 of the Robinson-Patman Act a vital 
part of our antitrust laws. 

It is the efforts of men like you that will make it possible for the independent 
dairymen to continue in business against the national chain dairies. We find 
it easy to compete with them in quality of products, but difficult to compete 
against their money and tactics. I feel that their pricing methods are unfair 
to the consumer as well as the independent dairyman. In our area they haul 
their products 75 miles or more and sell them for less money than in the city 
where they process them. They claim to be meeting competition, but actually 
they are trying to eliminate the independent so they can control the market and 
charge any price they desire. 

Again I thank you for interest and extend you my best wishes. 

Yours truly, 
JOHN CHANDLER. 





DEAN’S Dartry, INC., 
Berrien Springs, Mich., February 7, 1958. 
Hon. JOHN SPARKMAN, 
Senate Building, Washington, D.C. 


DEAR SENATOR: May I commend you on the prompt action you demonstrated 
in introducing legislation to strengthen the Robinson-Patman Act following the 
Supreme Court’s decision invalidating the treble-damage suits under section 3 
of the act. 

Sincerely, 
LYLE Patton, Public Relations. 
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PINE MOUNTAIN Dartry, 
Iron Mountain, Mich., February 10, 1958. 
Senator JOHN SPARKMAN, 
Washington, D.C. 

Dear SENATOR: As an independent small-dairy operator, I take this opportu- 
nity in thanking you for taking the initiative in introducing Senate bill 3079, that 
would make section 3 of the Robinson-Patman Act a vital part of the antitrust 
laws and would enable private parties to bring civil suits for treble damages. 

I have been in the dairy business for 30 years, 15 of which have been in the 
Upper Peninsula of Michigan. Competition has never been so ruthless and dirty 
as it is today. 

Since 1950, when Fairmont Foods, of Green Bay, Wis., came into the Upper 
Peninsula, approximately 10 small-dairy operators have gone out of business and 
the rest of us survivors are struggling. This is because of the special prices and 
favors given to large chainstore operations. 

I believe an investigation of collusion between large chainstore operations 
and large-dairy corporations would bring forth startling facts, proving up monopo- 
listic tendencies. 

Any future efforts put forth by you and your cosponsors will be greatly appre- 
ciated and welcomed by the small independent-dairy operators of the Nation. 

Yours very truly, 
W. E. UNGER. 


Deary Bros, INc., 
Webster, Mass., February 10, 1958. 
Senator JoHN SPARKMAN, 
Chairman, Senate Small Business Committee, 
Washington, D. C. 


Dear SENATOR SPARKMAN: May I compliment you on the quick action that 
you took in introducing bill S. 3079 on January 23 to strengthen the Robinson- 
Patman Act as a result of the Supreme Court’s action by a 5-to-4 vote to dismiss 
the Nashville Milk Co. against the Carnation Co. on the ground that section 3 
of the Robinson-Patman Act is not an antitrust law. 

We feel that there should be enforcement of the legislation. In our marketing 
area price cutting by major companies is going on. Their method is to set up 
an area and concentrate on it by giving 10-percent discounts to the large retail 
and wholesale customers for a time, other markets no discount at all. Small 
dealers are not able to stand losses. They should be protected by the enforce- 
ment of the price-discrimination statute. The large compunies are working 
toward a monopoly in all areas. 

Thanking you for your interest in these matters. If I can be of any help, 
please call on me at any time. 

Yours very truly, 
Tuomas C. Deary. 


Myers Darry, 
Kendallville, Ind., February 10, 1958. 
Senator Joun SParKMAN, 
Washington, D. C. 


Dear Srr: I wish to express my deep appreciation for your thoughtful and 
needed action of Senate bill S. 3079. 

Now that you have started the ball rolling, my the good Lord provide you 
with the stamina to thoroughly convince your colleagues of our need and their 
competent assistance. 

My prayers and hopes are with you. 

Sincerely yours, 
Bupp J. Myers. 


RapWay’s Datry, 
New London, Conn., February 11, 1958. 
Senator Jonn SpaARKMAN, 
United States Senate, Washington, D.C. 

Dear Sir: I would like to express my sincere appreciation for your forthright 
and speedy action to make section 3 of the Robinson-Patman Act a vital part 
of the antitrust laws. If the small-business man is to survive, it will only be 
through the vigilant efforts such as this. 
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I want you to know that there are many of us small-business men who sin- 
cerely appreciate your efforts. 
Very truly yours, 
Rosert F. Rapway, Vice President. 


NASHVILLE Mik Co., 
Defiance, Ohio, February 24, 1958. 
Senator JoHN SPARKMAN, 
Senate Office Building, Washington, D. C. 

Drar SENATOR SPARKMAN: We have been pleased to notice your action in 
introducing a bill to repair the damage done to the antitrust laws by the Supreme 
Court decision of January 20, to which this company was a party. You have 
also called for a full explanation from the Department of Justice as to why they 
have taken no action in this case inasmuch as they are the only ones to whom 
the provisions of this law apply. 

This company has been considerably injured by the price-cutting tactics of 
a large competitor. We would be pleased to know if there is anything that we 
can do to see that some action is taken by the Justice Department in this case. 

Very truly, 
Witt1aM A. Dien, President. 


ARMSTRONG CREAMERY Co., 
Wichita, Kans., February 28, 1958. 
Senator JoHN SPARKMAN, 
Senate Office Building, Washington, D. C. 


Dear Sir: Just a word of appreciation for the action you took in introducing 
bill S. 3079 to strengthen the Robinson-Patman Act. We feel that the act must 
be strengthened if independent firms are to survive. 

We do not know if there is any conflict between this bill and S. 11 or not. We 
do want to urge you to carry out the provisions in 8.11. We also want to urge 
you to vote for any bill which will bring the packers under FTC jurisdiction. 

Many thanks for the trouble you have taken. 

Yours very truly, 
G. S. ARMSTRONG. 
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ANTITRUST ENFORCEMENT 


Summary of comparison of selling prices in price zone B with zones A, D, and E 
of the Dallas division for below-cost items compared on schedules B-1 


through B-7 








| Zone B compared with | Zone B compared with 


Zone B compared with 


| Num-;| zone A, number of zone D, number of zone E, number of 

| berof | instances in which— instances in which— instances in which 

| items ene = z Bn ee Be 

Date | sold | | 

| below B is Bis B is B is B is Bis | Bis B is B is 

cost | lower | same | higher | lower same | higher lower same | higher 

| | than A as A |than A/than D} as D | than D|than E| asE |than E 
Jan. 19, 1954_______- 191 | 185 | 6 0| 187 | 4 | 0| 188 3 0 
Apr. 22, 1954_.____- 324} 312 11 1 317 | 7 | 0}; 319 5 0 
June 24, 1954______- 334 314 20 | 0 316 18 | 0 | 323 ll 0 
Sept. 20, 1954______- | 986| 256 29 | 1 262 24 | 0} 267 | 19 0 
Nov. 22, 1954_____.- 259 227 31 | 1 236 | 23 | 0 247 | 12 | 0 
Feb. 11, 1955... ._._- 305 296 | 9 | 0 300 | 5 | 0; 301 | 4 0 
Apr. 11, 1955_.._._. 507 502 | 5 | 0; 501 5 | 1 | 502 | 5 | 0 





Summary of comparison of selling prices in price zone C with zones D, and 


E for below-cost items compared on Schedules B-1 through B-? 





Zone C compared with zone D, 














Zone C compared with zone E, 


Number of number of instances in which— number of instances in which— 
Date items sold |_ = - 
below cost | | 
C is lower | C is same | C is higher} C is lower | C is same | C is higher 
than D | as D than D than E as E than E 
! 
| | 
Jan. 19, 1954_- 191 86 | 96 | 9 98 84 9 
Apr. 22, 1954 -- 324 218 | 87 | 19 232 82 10 
June 24, 1954-___ 334 211 | 101 22 238 81 15 
Sept. 20, 1954.__- 286 231 | 43 | 12 236 41 9 
Nov. 22, 1954.._-- 259 217 32 10 220 29 10 
Feb. 11, 1955_.--- 305 272 30 3 275 27 3 
Apr. 11, 1955__.-- 7 458 43 6 466 39 2 
Summary of comparison of selling prices in price zone F with zones D and E 


for below-cost items compared on Schedules B-1 through B-7? 





Zone F compared with zone D, 


Number of number of instances in which— 








Date | | ae ees — 
below cost | | 
F is lower | F is same | F is higher 
thanD | asD than D 

Apr. 22, 1954... _. 324 260 64 0 
June 2%, 1954... _- 334 283 | 51 0 
Sept. 20, 1954-.._- 286 232 | 53 | 1 
Noy. 22, 1954... .- 259 206 | 52 | 1 
Feb. 11, 1955_.._- 305 265 | 40 | 0 
Apr. 11, 1955.-._- 507 426 | 79 | 2 





Zone F compared with zone E, 
number of instances in which— 








F is lower | F is same | F is higher 
than E as E than E 
274 50 0 
294 40 | 0 
237 49 0 
230 29 0 
268 37 0 
445 62 0 
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ScHEDULE C.—Sareway Stores, INc., DALLAS AND EL Paso DIVISIONS 


Summary of comparison of selling prices and invoice costs as between zone B 
in the Dallas division and zones B and E in the El Paso division for items sold 
below cost in the Dallas division on various dates during the period from 
Jan. 19,1954, through Apr. 11, 1955 














Dallas El Paso Difference ! 
Number an 
Date | of items | Selling price Dallas El Paso 
compared Cost Selling Cost | Ee 
zone B price, zones B | . 
zone B and E | Zone B |ZoneE| Cost | Selling| Cost | Selling 
price price 
1954 
Jan. 19 256 94. 41 92. 36 Sn | ee on oe a fe 
Apr. 22 308 106. 50 106. 90 110. 34 rt) irakemel os 3. 84 19. 05 
June 24 408 134. 14 | 129. 61 136. 64 159. 60 ‘ ik .| 2.50 29. 99 
Sept. 20 407 133. 45 130. 69 | | 155. 29 Ra Mei Msioniein sida pinpiosinatian 24, 60 
Nov. 22 416 135. 98 135. 91 | Bee: © ft. nwcccce 157.12 Swe t....<. -| slid hana 21. 21 
1965 | 
Feb, 11 415 131. 35 125. 69 131. 81 sconet 10023 as lalinchaia 47 29. 53 
Apr. 11 427 135.34 | 117.04 36. 06 ; | 159. 93 +|-- =a 42. 89 
| 








1 Items listed in “‘ Difference’ column are placed in the division where the higher cost and/or selling price 
occurred. 


Analyses of average selling prices in Dallas zone B and El Paso zones B and FE 
for items sold below cost on specific dates in Safeway retail stores in the Dallas 
division 

TABULATION OF ZONE AVERAGE SELLING PRICES AND THEIR RELATIONSHIP 

TO AVERAGE INVOICE COST 








| | Average amount per item 
| Average selling | that selling prices in 
| price of items, Dallas zone B and El 
| Average El Paso Paso zones B and E were 
| Number | Average | Average selling | above (+) or below 
| of items | invoice | invoice | price of cost (—) 
Date com- cost of eer ft Se 2s ea cg 
pared items, | items, Dallas | 
| Dallas El Paso | zone B El Paso 
| Dallas | division 
Zone B | Zone E | division, | ar ee 
| | zone B 
| | | Zone B | Zone E 
Jan. 19, 1954_- 256 0. 3688 0.3796 | 0.3607 0. 4457 | : —0.01 | +0.07 as 
Apr. 22, 1954-_| 308 3458 . 3582 | | . 4089 00 | +.05 |-.- ~ 
June 24, 1954_- 408 . 3288 . 8349 . 3912 | | —.01 | +.06 |-- ; 
Sept. 20, 1954_- A07 3279 . 3245 "a 0. 3806 —.01 -----| +0.06 
Nov. 22, 1954_| 416 . 3269 3213 | . 3267 =A . 3777 | 00 +. 06 
Feb. 11, 1955 415 . 3165 . 3176 jE antes . 3740 | —.01 +. 06 
Apr. 11, 1955 427 3165 . 3186 2t4l j.. | - 3745 | —.04 | +. 06 
| 
COMPARISON BETWEEN ZONES OF THE DIFFERENCES 
IN AVERAGE SELLING PRICES 
|Number of cents that Dallas 
Number of zone B is lower than— 
Date items ee AT SS 
compared | 
FE] Paso E] Paso 
| | zone B | zone E 
Jan. 19, 1954_--- 256 0. 09 
Apr. 22, 1954 308 . 06 
June 24, 1954 408 . 07 
Sept. 20, 1954 407 a 0. 06 
Nov. 22, 1954 416 .05 
Feb. 11, 1955__-- 415 .07 


Apr. 11, 1955 sala 427 = -10 
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Summary of comparison of selling prices in price zone B of the Dallas division 
with price zones B and E of the El Paso division for items sold below cost in 
the Dallas division on various dates during the period from Jan. 19, 1954, 
through Apr. 11, 1955 


COMPARISON BETWEEN ZONE B OF THE DALLAS DIVISION AND ZONE B OF THE 
EL PASO DIVISION 
- =; — a ———— a 
Number of | _ Items in | Items in Items in 
Date | items | Dallas zone | Dallas zone | Dallas zone 
B higher than 
El Paso B 
| 
| na 


compared! | Blowerthan| B same as 
| El] Paso B E] Paso B 


| 
| 
| 


| 
| 
| 
= 
| 


I cena hcc inte we cteiwewanncnwaandane 256 234 15 7 
BUSS AOI. oo an snc essen ncccessctsess- sce 308 276 8 | 24 
DE nines Sik cUstinansamenncncnsabeow 408 | 381 14 13 


COMPARISON BETWEEN ZONE B OF THE DALLAS DIVISION AND ZONE E OF THE 
EL PASO DIVISION 





| 
| Number of Items in | Ttemsin | _Itemsin 
Date items Dallas zone | Dallas zone | Dallas zone 
compared ! | Blowerthan| B same as | B higher than 
E] Paso E | E] Paso E | El] Paso E 


| 
| 
- 
407 | 379 | 16 12 


a nn 
a id te cnn ial 416 383 | 22 | ll 
i | 415 387 | 21 7 


ie itn Saco abudeasiaedwiecnee 427 424 | 1 | 2 


1 Comparisons were made for the items which were sold below cost in one or more zones of the Dallas 
division as analyzed in schedule B in all instances where it was possible to identify the same items in the 
El Paso division records. 


SCHEDULE E-1.—Sareway Stores, Inc., DALLAS DIVISION 


Summary of tabulation of differences between price zones B and E in Safeway’s 
retail selling prices of items sold in the grocery section on various dates during 
the period from Jan. 19, 1954, through Apr. 11, 1955 














Total Number of items higher Number 
number of items 
Date of com- | with same 
parisons Zone B | Zone E selling 
made each | higher than | higher than prices in 
date ! zone E zone B both zones 
1 
a RSS SS ao on ee ieccee 1, 840 | 19 1, 089 | 732 
eS aaa aii iets cin aniwen dame tebe 1, 922 6 | 1, 367 | 549 
NO as cicaiak svar diac+sssiwonneew awa 1, 956 6 | 1,411 | 539 
an aie oe ebiarow me maemleabiabn lok 2, 004 5 | 1, 414 | 585 
ick cn cdivedikheisencibhireacwes 2, 054 6 | 1, 425 | 623 
SN ok emer necne 2, 090 5 | 1, 432 | 653 
I eee se caw eames 2, 111 9 | 1, 793 | 309 


1 Price comparisons were made for each of the respective dates in all cases where price entries were 
applicable. The number of such comparisons that could be made on each date from the 2,162 price cards 
reviewed is stated in the Ist column. This figure is less than the total number of cards reviewed since 
apparently not all items were sold on all dates. 

EXPLANATORY NoTE.—A comparison of the selling prices of items sold in the grocery section of Safeway’s 
retail stores in price zones B and E on 7 different dates was made by an analysis of all of the selling price 
cards furnished to the Government by Safeway. Price cards for a total of 2,162 items were reviewed. 

The figures entered under the respective zones indicate the difference in cents between the selling prices 
in price zones B and E. The difference is entered under the column for the zone which had the higher 
price. Where the selling price for the 2 zones was identical on a particular date, a dash ( ) appears 
in the column under that date. 

The particular selling price of the items in the respective price zones for each date appear on the .Dallas 
division selling price cards. 





Source: Dallas division selling price cards. 
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SCHEDULE E-2.—SAFEWAY Stores, INC., DaLttAs DIvIsIon 
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Summary of tabulation of differences between price zones F and E in Safeway’s 
retail selling prices of items sold in the grocery section on various dates during 


the period from Apr. 22, 1954, through Apr. 11, 1955 





Total Number of items higher Number 
number of items 
Date of com- with same 
parisons Zone F Zone E selling 
made each | higher than | higher than prices in 
date ! zone E zone F both zones 
Sie. 00s TONE no, csiccinenesee (?) (?) (?) (?) 
Apr. 22, 1954__- 1,914 1 1,170 743 
June 24, 1954... 1, 949 0 1, 324 625 
Sept. 20, 1954__- 1, 995 3 1, 322 670 
Nov. 22, 1954- 2, 047 0 1, 374 673 
Feb. 11, 1955_-_- 2, 084 0 1, 379 705 
Apr. 11, 1955__- 2, 104 0 1, 396 708 


| 
1 Price comparisons were made for each of the respective dates in all cases where price entries were 
applicable. The number of such comparisons that could be made on each date from the 2,162 price cards 
reviewed is stated in the Ist column. This figure is less than the total number of cards reviewed since 
apparently not all items were sold on all dates. 
2 Zone F was not in operation on this date. 


EXPLANATORY NOTE.—A comparison of the selling prices of items sold in the grocery section of Safeway’s 
retail stores in price zones F and E on 7 different dates was made by an analysis of all of the selling price 
cards furnished to the Government by Safeway. Price cards for a total of 2,162 items were reviewed. 

The figures entered under the respective zones indicate the difference in cents between the selling prices 
in price zones F and E. The difference is entered under the column for the zone which had the higher 
price. Where the selling price for the 2 zones was identical on a particular date, a dash ( ) appears 
in the column under that date. 

The particular selling price of the items in the respective price zones for each date appear on the Dallas 
division selling price cards. 





Source: Dallas division selling price cards, 
SCHEDULE E-3.—SAFEWAY STORES, INC., DALLAS DIVISION 
Summary of tabulation of differences between price zones C and E in Safeway’s 


retail selling prices of items sold in the grocery section on various dates during 
the period from Jan. 19, 1954, through Apr. 11, 1955 





Total | Number of items higher Number 
| number | i of items 
Date | of com- with same 
parisons Zone C Zone E selling 
made each | higher than | higher than prices in 
date ! zone E zone C both zones 
Jan. 10, 1054........ innit aatees 1, 840 128 756 956 
Apr. 22, 1954 is uae ‘ 1, 922 107 940 875 
Jame M4, 1004. ....-....... an f 1, 956 102 1, 000 854 
Sept. 20, 1954__- iniidisdatdaenieniaaan | 2, 002 99 1, 068 835 
Nov. 22, 1954. ited deta stoma’ 2, 054 84 1, 090 880 
Feb. 11, 1955 : ogo | 2, 091 70 1, 135 886 
Apr. 11, 1955-- - wiaeeeienaaat ac 2, 111 5A 1, 544 513 








1 Price comparisons were made for each of the respective dates in all cases where price entries were 
applicable. The number of such comparisons that could be made on each date from the 2,162 price cards 
reviewed is stated in the lst column. This figure is less than the total number of cards reviewed since 
apparently not all items were sold on all dates. 


EXPLANATORY NoTe.—A comparison of the selling prices of items sold in the grocery section of Safeway’s 
retail stores in price zones C and E on 7 different dates was made by an analysis of all of the selling price 
cards furnished to the Government by Safeway. Price cards for a total of 2,162 items were reviewed. 

The figures entered under the respective zones indicate the difference in cents between the selling prices 
in price zones C and E. The difference is entered under the column for the zone which had the higher 

rice. Where the selling price for the 2 zones was identical on a particular date, a dash (——) appears 
the column under that date. 

The particular selling price of the items in the respective price zones for each date appear on the Dallas 
division selling price cards. 


Source: Dallas division selling price cards, 
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SCHEDULE E—4.—SAFEWAY Srores, INc., DALLAS DIVISION 


Summary of tabulation of differences betiveen price zones B and D in Safeway’s 
retail selling prices of items sold in the grocery section on various dates during 
the period from Jan. 19, 1954, through Apr. 11, 1955 


| 














| Total Number of items higher Number 
number ws ____.| of items 
Date | ofcom- | | | with same 
parisons ZoneB | ZoneD | _ selling 
made each | higher than | higher than prices in 
date ! zoneD | zone B | both zones 
| | 
a | =" ——|- 
Jan. 19, 1954... eee ae 1, 841 28 | 907 | 906 
Apr. 22, 1954____- : pees pet 1, 922 19 | 1, 192 711 
June 24, 1954___ Soe ‘as eae sprees 1, 956 23 1, 231 702 
Sept. 20, 1954..____- eet acne ening ee 2, 002 19 1, 237 | 746 
Nov. 22, 1954... ___- cats : ay 2, 054 21 1, 235 | 798 
ee ae eee. 3c.L.... oer stae ee ene 4 Soe | 2, 090 15 1, 260 815 
EEN Die hao acca lcuen oko. 2,111 15 1, 729 367 


| | 


1 Price comparisons were made for each of the respective dates in all cases where price entries were 
applicable. The number of such comparisons that could be made on each date from the 2,162 price cards 
reviewed is stated in the Ist column. This figure is less than the total number of cards reviewed since 
apparently not all items were sold on all dates. 


EXPLANATORY NoTE.—A comparison of the selling prices of items sold in the grocery section of Safeway’s 
retail stores in price zones B and D on 7 different dates was made by an analysis of all of the selling price 
cards furnished to the Government by Safeway. Price cards for a total of 2,162 items were reviewed. 

The figures entered under the respective zones indicate the difference in cents between the selling prices 
in price zones B and D. The difference is entered under the column for the zone which had the higher 
price. Where the selling price for the 2 zones was identical on a particular date, a dash (———-) appears 
in the column under that date. 

The particular selling price of the items in the respective price zones for each date appear on the Dallas 
division selling price cards. 

Source: Dallas division selling price cards. 


APPENDIX 5 


{S. 11, 85th Cong., 1st Sess.] 
A BILL To amend the Robinson-Patman Act with reference to equality of opportunity 


DECLARATION AND PURPOSE OF POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws 
against unlawful restraints and monopolies, commonly designated ‘antitrust” 
laws, which among other things prohibit price discrimination; to aid in intelli- 
gent, fair, and effective administration and enforcement thereof; and to 
strengthen the Robinson-Patman Anti-Price Discrimination Act and the pro- 
tection which it affords to independent business, the Congress hereby reaffirms 
that the purpose of the anti-trust laws in prohibiting price discriminations is 
to secure equally of opportunity of all persons to compete in trade or business 
and to preserve competition where it exists, to restore it where it is destroyed, 
and to permit it to spring up in new fields. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1914, as amended 
(15 U. 8. C. 138 (b)) is hereby amended to read as follows: 

“Src. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, in any section of the 
country, it shall be a complete defense for a seller to show that his lower price 
of the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor: Provided further, That nothing contained 
herein shall be construed to alter the law applicable to the absorption of freight 
or of shipping charges.” 
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APPENDIX 6 
{[S. 721, 85th Cong., Ist Sess.] 


A BILL To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) the first and second para- 
graphs of section 11 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914 (38 Stat. 735, as amended; 15 U. S. C. 21) are hereby redesig- 
nated as subsections (a) and (b) of such section, respectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section 
are amended to read as follows: 

“(c) Any person required by such order of the commission or board to cease 
and desist from any such violation may obtain a review of such order in the 
court of appeals of the United States for any circuit within which such viola- 
tion occurred or within which such person resides or carries on business, by 
filing in the court, within sixty days after the date of the service of such order, 
a written petition praying that the order of the commission or board be set 
aside. A copy of such petition shall be forthwith served upon the commission 
or board, and thereupon the commission or board shall certify and file in the 
court a transcript of the entire record in the proceeding, including all evidence 
taken and the report and order of the commission or board. Upon such filing 
of the petition and transcript the court shall have jurisdiction of the proceed- 
ing and of the question determined therein, and shall have power to make and 
enter upon the pleadings, evidence, and proceedings set forth in such transcript 
a decree affirming, modifying, or setting aside the order of the commission 
or board, and enforcing the same to the extent that such order is affirmed, 
and to issue such writs as are ancillary to its jurisdiction or are necessary in 
its judgment to prevent injury to the public or to competitors pendente lite. 
The findings of the commission or board as to the facts, if supported by evidence, 
shall be conclusive. To the extent that the order of the commission or board 
is affirmed, the court shall issue its own order commanding obedience to the 
terms of such order of the commission or board. If either party shall apply to 
the court for leave to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is material and that there 
were reasonable grounds for the failure to adduce such evidence in the pro- 
ceeding before the commission or board, the court may order such additional 
evidence to be taken before the commission or board, and to be adduced upon 
the hearing in such manner and upon such terms and conditions as to the 
court may seem proper. The commission or board may modify its findings as 
to the facts, or make new findings, by reason of the additional evidence so 
taken, and shall file such modified or new findings, which, if supported by evi- 
dence, shall be conclusive, and its recommendation, if any, for the modification 
or setting aside of its original order, with the return of such additional evidence. 
The judgment and decree of the court shall be final, except that the same shall 
be subject to review by the Supreme Court upon certiorari, as provided in sec- 
tion 1254 of title 28 of the United States Code. 

“(d) The jurisdiction of the court of appeals to affirm enforce, modify, or set 
aside orders of the commission or board shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission or board or judgment of court to enforce the same shall in 
anywise relieve or absolve any person from any liability under the antitrust 
laws. 

“(f) Complaints, orders, and other processes of the commission or board under 
this section may be served by anyone duly authorized by the commission or 
board, either (1) by delivering a copy thereof to the person to be served, or to a 
member of the partnership to be served, or to the president, secretary, or other 
executive officer or a director of the corporation to be served; or (2) by leaving ¢ 
eopy thereof at the residence or the principal office or place of business of such 
person; or (3) by registering and mailing a copy thereof addressed to such 
person at his or its residence or principal office or place of business. The 
verified return by the person so serving said complaint, order, or other process 
setting forth the manner of said service shall be proof of the same, and the 
return post-office receipt for said complaint, order, or other process registered 
and mailed as aforesaid shall be proof of the service of the same. 
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“(g) Any order issued under subsection (b) shall become final— 

“(1) upon the expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for cer- 
tiorari, if the order of the commission or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no peti- 
tion for certiorari has been duly filed ; or 

“(3) upon the denial of a petition for certiorari, if the order of the 
commission or board has been affirmed or the petition for review has been 
dismissed by the court of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in ac- 
cordance with the mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such 
thirty days either party has instituted proceedings to have such order corrected 
to aceord with the mandate, in which event the order of the commission or board 
shall become final when so corrected. 

“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed 
by the Supreme Court, then the order of the commission or board rendered in 
accordance with the mandate of the court of appeals shall become final on the 
expiration of thirty days from the time such order of the commission or board 
was rendered, unless within such thirty days either party has instituted pro- 
ceedings to have such order corrected so that it will accord with the mandate, 
in which event the order of the commission or board shall become final when 
so corrected. 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded 
by the court of appeals to the commission or board for a rehearing, and if (1) 
the time allowed for filing a petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition for certiorari has been denied, 
or (38) the decision of the court has been affirmed by the Supreme Court, then 
the order of the commission or board rendered upon such rehearing shall be- 
come final in the same manner as though no prior order of the commission or 
board had been rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order 
is in effect, shall forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue to the United States 
and may be recovered in a civil action brought by the United States. Each sepa- 
rate violation of any such order shall be a separate offense, except that in the case 
of a violation through continuing failure or neglect to obey a final order of 
the commission or board each day of continuance of such failure or neglect 
shall be deemed a separate offense.” 

Sec. 2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third 
or fourth paragraph of section 11 of the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses”, approved October 15, 1914 (38 Stat. 735, as amended; 15 U. S. C. 21). 
Each such proceeding shall be governed by the provisions of such section as 
they existed on the day preceding the date of enactment of this Act. 
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APPENDIX 7 
(S. 1356, 85th Cong., 1st sess.] 
[Strike out all after the enacting clause and insert the part printed in italics] 


A BILL To amend the antitrust laws by vesting in the Federal Trade Commission jurisdic 
tion to prevent monopolistic acts or practices and other unlawful restraints in commerce 
by certain persons engaged in commerce in meat and meat products, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, Fhet te) subseetion 16} of seetion 6 (a> of the 
deed ede Gettrttisstett Ste ttietidedd tHb att Ge ta de me et He tt 


sed Heft ot HeES BP prteHees HH estHHteree 
+b} Seetion 2 (a) of the Paekers and Steelkyards Aet; 1924, as amended 42 
tte doth tee trend Ft ES Fete ts ttettetedd de 
+ fee the tHe theres the arerede t4edt food “tied the serps 
4é teeta 
ce thet eed 


{3} paragraph 
+e} Seetion 2 +b} of sueh Aet +7 H 8: G- 483) is amended by strikine out the 
words “and meat packing industries; whereby Hyesteck, meats; meat feed pred- 


creas Seetion 602 {bh} of seid Aet (7 U- 8: €: 2488 (b>) is amended by inserting; 
after the words ‘this Aet> the words ‘or the federal Frade Com 
Brission Aet- 2 
That (a) subsection (6) a section 6 (a) of the Federal Trade Commission Act, as 
amended (66 Stat. 632; 16 U. S. C. 45 (a) (6)), ts amended to read as follows: 

“(6) The Commission is empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate com- 
merce, and air carriers and foreign air carriers subject to the Civil Aeronautics Act 
of 1988, from using unfair methods of competition in commerce and unfair or decep- 
live acts or practices in commerce.” 

(b) Section 2 (a) of the Packers and Stockyards Act, 1921, as amended (42 Stat. 
159, as amended; 7 U.S. C. 182), is amended by striking out: 

(1) paragraph (8) thereof; and 
(2) paragraph (5) thereof. 

(c) The title of such Act (7 U. S. C. 181, et seq.) and the title of the Act where it 
appears in the preamble of the Act of August 14, 1935 (49 Stat. 648), are amended by 
striking out the words “‘livestock products, dairy products’? and the words “poultry 
products, and eggs.” 

(d) Section 2 (b) of such Act (42 Stat. 159; 7 U. S. C. 183) is amended by striking 
out the words “and meatpacking indedysen, whereby livestock, meats, meat food 
products, livestock products, dairy products, poultry, poultry products, or eggs,”’ and 
inserting in lieu thereof the words ‘‘industry, and whereby livestock.”’ 

(e) Title II of such Act (42 Stat. 160; 7 U. S. C. 191-195) is repealed. 

(f) Sections 401 and 403 of such Act (42 Stat. 168; 7 U. 8S. C. 221, 223) are amended 
by striking out, in each such section wherever they appear, the word “‘packer’’, and 
the words ‘‘packer or any live poultry dealer or handler,” 

(g) Section 502 (a) of such Act (49 Stat. 648; 7 U. S. C. 218a (a)) is amended by 
striking out the words “packers as defined in title II of said Act and railroads’, and 
inserting in lieu thereof the words ‘‘a ratlroad.”’ 

(h) Section 502 (b) of such Act (49 Stat. 648; 7 U. S. C. 218a (b)) is amended by 
inserting, immediately after the words, ‘‘this Act,’’ the words ‘“‘or the Federal Trade 
Commission Act.”’ 

(2) Section 503 of such Act (49 Stat. 649; 7 U. 8S. C. 218b) is amended by striking 
out the first sentence thereof. 








ANTITRUST BNFORCEMENT 





APPENDIX 8 
i i Letter from Senator Wayne Morse submitting letters for the record 


Unitep STATES SENATE, 
March 18, 1958. 
Hon. Husert H. HUMPHREY, 
Senate Office Building, 
Washington, D. C. 

Dear Husert: I had hoped that I would have been able to attend the hearings 
held by the Subcommittee on Retailing Distribution and Fair Trade Practices, 
but circumstances prevented my being there. Therefore, I am enclosing two 
letters that I would like to have included in the record of the hearings. 

As you will recall, the issues set forth in the enclosures had great importance 
in 1955 and still do, and I urged at that time that something be done to remedy 
the situation. It appears, however, that no appreciable headway has been made 
in this direction, but possibly the Federal Trade Commission’s promise of imme- 
diate action on this matter will offer some relief to the dairy industry. 

With best personal regards, 

Sincerely, 


en renee en 


WAYNE MORSE. 


neers 


APPENDIX 8 (A) 


Letter from Senator Wayne Morse to Hon. Edward F. Howrey, Chairman, 
Federal Trade Commission 
Unitep STates SENATE, 
Washington, D. C., July 25, 1955. 


Hon. Epwarp F.. Howrey, 
Chairman, Federal Trade Commission, 
Washington, D.C. 
Dear Mr. Howrey: Mr. Robert M. Parrish, Secretary of the Federal Trade 
Commission, wrote me on June 22 in response to my letter of June 13 to you. 


vic at 
ar pene reece nmerins 


Sots 


wre ene na 


i From his letter and other information that I have, I gather that on February 
4 15, 1954, the Federal Trade Commission issued some eight complaints charging 
th several large ice-cream producers with a violation of section 5 of the Federal 
iH Trade Commission Act alleging that they furnished freezer cabinets, financed 
y construction loans and store repairs, and gave other inducements to retail cus- 


tomers to cause these customers to deal exclusively in the products of the com- 
pany offering these advantages. Two of the complaints involved companies 
doing business on the west coast, namely, Arden Farms Co. and the Carnation Co. 

I have received a large number of complaints from small dairy and ice-cream 
companies concerning the serious effect the practices named in the complaints 
are having on their businesses. In recent visits to Oregon I have discussed this 
matter with a great number of interested individuals who have been seriously 
injured by the practices we are discussing. It is the feeling of these affected 
individuals that hearings must be held as quickly as possible if small competitors 
are not going to be driven completely out of the market. The longer the delay 
in actually prosecuting these cases to a conclusion, the greater the financial loss 
to those injured by these unfair practices. Delayed justice is no justice at all, 
for the man who is forced out of business before the Federal Trade Commission 
can get around to enforcing the law. 

I fully appreciate the good faith of the Federal Trade Commission in breaking 
down its plan of operation into the three general phases which Mr. Parrish 
describes. There can be no question, if this plan is followed, that every aspect of 
this matter will have been thoroughly covered 

I respectfully suggest, however, that neither time nor good administrative 
practice requires such a proceeding. My experience as a lawyer and administra- 
tor leads me to the conclusion that your present plan to move against the named 
defendants without reference to the facts of each case is not sound. It seems to 
me that the public interest and the interest of the companies involved would be 
best and most speedily served if hearings were held immediately in those areas 
where you have the strongest test cases, 

For example, I have discussed this problem with staff members of the Senate 
Select Committee on Small Business and I am informed that your cases against 
the Arden Co. and the Carnation Co. in the Northwest would make very strong 
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test cases because of the fact that these two companies, apparently guided by 
unsophisticated counsel, actually wrote contracts containing the restrictive 
clauses which led to your issuance of complaints against them. It is my 
thought, and you understand that I am expressing my opinion only, that there 
could be no better set of facts upon which the Commission could make its case 
than in the Arden and Carnation cases I have just cited. 

According to Mr. Parrish’s letter the Commission has not definitely decided 
upon how it will proceed in the field hearing stage of its three-part program. 
I am of the thought that there is no justification, should the Commission be 
thinking along these lines, for field hearings based on purely geographical con- 
siderations. There are certain areas which are most seriously affected by the 
practices of these large companies and it is those areas which ought to be given 
preference as to when field hearings will be held. 

Mr. Parrish suggests in his letter that Mr. H. E. Carlson, secretary of the 
Oregon Independent Retail Grocers Association, might want to supply the Com- 
mission with “specific detailed information” which will help prove charges that 
are made in the complaints. I have given this statement a great deal of thought 
and have come to the conclusion that it might be a wise idea for either the 
Select Committee on Small Business or the Senate Banking and Currency Com- 
mittee, through its Subcommittee on Small Business, of which I am chairman, to 
hold hearings on this matter as soon as the session ends. As a member of both 
committees, I am going to contact the respective chairmen and discuss this 
possibility with them. I am thoroughly convinced that there can be no more 
delay in the prosecution of these cases if we are to save many small-business 
men from irreparable injury. 

Sincerely yours, 
WAYNE MORSE. 


APPENDIX 8 (b) 


Letter from H. E. Carlson, secretary, Oregon Independent Retail Grocers 
Association, to Senator Morse 


INDEPENDENT RETAIL GROCERS ASSOCIATION, INC., 
Portland, Oreg., October 13, 1955. 
Hon. WAYNE MORSE, 
United States Senate, Senate Office Building, Washington, D.C. 

DEAR Mr. Morse: I wish to thank you for your consideration and special 
attention you gave our request for assistance in demanding an immediate hear- 
ing of the Federal Trade Commission, case Docket No. 1672 against the Carna- 
tion Milk Co. and Docket No. 1578 against the Arden Farms Co. for alleged 
unfair trade practices. 

A representative of the Federal Trade Commission from Seattle, Wash., 
George W. Elliott, called at our office several weeks ago and was soliciting 
information as to unfair trade practices of the above-named area firms. 

I gave Mr. Elliott a list of independent dairies who have been seriously injured 
by the unfair trade practices of the Damascus Milk Co. which is a subsidiary of 
the Carnation Milk Co. 

We are vitally interested in preventing the strengthening of a monopoly in the 
wholesale milk and ice cream business in the Portland area. The Carnation 
Milk Co., with its subsidiary of the Damascus Milk Co. of Portland, controls 
approximately 25 percent of all the wholesale and retail milk business in the 
Portland marketing area. 

The Arden Farms Dairy, who have been exclusively engaged in the ice-cream 
business until the first of October of this year, have now entered the fluid milk 
business in the Portland area, which creates a stronger monopoly in the dairy 
business. 

We firmly believe that the Damascus Milk Co. subsidiary of the Carnation 
Milk Co., has been guilty of many unfair trade practices in Oregon and as a 
result of these unfair practices have been able to expand their operations at 
the expense of local independent dairy firms. 

We believe that the expansions of the Carnation Milk Co. in Oregon is also 
detrimental to the interests of the dairy farmers who, as a result, will have less 
opportunity to bargain for higher prices for milk products. 

We also believe that the expansion of the Carnation Milk Co. and the Arden 
Farms in the Portland area is detrimental to the public welfare. It is a well- 
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known fact that when a small number of firms secure control of the production 
and distribution of any commodity that the public is thereby placed at a disad- 
vantage because higher prices generally result. 

The writer would appreciate your personal opinion as to whether or not you 
believe the writer should personally take an active part in presenting testimony 
against these dairies. 

I believe that the independent dairies who are being injured by the unfair 
competition of the chain dairies, Damascus Milk Co. and Arden Farms, should 
be the principle witnesses before the Federal Trade Commission. 

Our office is now compiling information which will be submitted at the hearing 
to be held in Portland by the Federal Trade Commission. 

I was somewhat reluctant to give too much information to Mr. Elliott of the 
Federal Trade Commission, inasmuch as I had a feeling that this information 
would be made available to the respondents in this case. However, by suspi- 
cions may be unfounded. 

The Federal Trade Commission, during the past year, has not been effective 
in prosecuting cases against national chain and food manufacturers who have 
been charged with discriminatory trade practices. 

I would appreciate hearing from you as to your recommendations as to how 
we should present testimony to the Federal Trade Commission. 

Would you recommend that we compile information and data and present it 
at the hearing personally? Or do you believe that it would be advisable to 
present this information to Mr. Elliott or some other representative of the 
Federal Trade Commission? 

Again we wish to thank you for your splendid efforts and services as a mem- 
ber of the Senate Small Business Committee. We are appreciative of the fact 
that you have always been favorable to independent business and we will count 
on your continued services in the Senate as a friend of independent business. 

We also wish to again thank you for your courtesy and consideration in 
putting some pressure on the Federal Trade Commission to proceed with the 
hearings in Portland against the Damascus Milk Co. and the Arden Farms 
Dairies. 

Please let me hear from your as to your suggestions and recommendations. 

Very truly yours, 
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H. E. Carson, Secretary. 


APPENDIX 9 
(H. R. 7628, 85th Cong., 1st Sess.] 


A BILL To amend part III of canaries, os chapter 1 of the Internal Revenue Code 
oO 5 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 1033 of part III of sub- 
chapter O of chapter 1 of the Internal Revenue Code of 1954 is amended by 
adding the following new subsections : 

“(g) For the purposes of this subtitle if property is sold or disposed of 
solely as the result of proceedings brought pursuant to the provisions of section 
4 of the Sherman Act (26 Stat. 309; 15 U. S. C. 4), or pursuant to section 15 
of the Clayton Act (38 Stat. 736, 15 U. S. C. 25), and none of the defendants in 
such proceedings have been named as defendants in criminal proceedings 
because of the acts complained of in the civil action at the time of filing such 
civil action, such sale shall be treated as an involuntary conversion to which 
this section applies. 

“(h) The »mendments made by this Act shall apply only to taxable years 
beginning after December 31, 1955.” 
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APPENDIX 10 
[H. R. 10304, 85th Cong., 2d Sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting the 
Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 of 
the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U. 8. C., 
title 15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under cer- 
tain circumstances 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch. 592, 49 Stat. 1526; 15 U.S. C. 18), amending section 2 of the Act of October 15, 
1914 (ch. 323, 38 Stat. 730), entitled “‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” is hereby amended 
to add as a final provision to section 2 (a) of the aforesaid Act, as amended, as 
follows: “Provided, however, That the term ‘discriminate in price’ and ‘discrim- 
ination’ as used in this section shall be deemed to include the failure to impose 
differentials in price as between purchasers in different functional classes; for 
the purpose of classification of customers as members of different functional 
classes, the character of the selling of the purchasers, not the buying, shall 
determine the classification, and any purchaser who sells both at wholesale and 
at retail, shall, irrespective of quantity purchased, be calssified: (1) As a whole- 
saler on purchases for sale to retail customers, not owned and controlled by the 
purchaser; and (2) at a retailer on purchases for sale to consumers.” 


x 





